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©ntteb States! Court oi Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,109 

James V. Forrestal, Secretary of National Defense, et al., 

APPELLANTS, 

V. 

Jepson L. Nelson, appellee 


No. 10,110 

James V. Forrestal, Secretary of National Defense, et al., 

APPELLANTS, 

Charles W. Reeves, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 


- STATEMENT OF THE CASE 

These are actions by two veterans of wartime service in 
the armed forces, who are employees of the Navy Depart¬ 
ment in the Philadelphia Naval Shipyard, for mandatory in¬ 
junctions directing their restoration to the supervisory 
positions in that shipyard from which they were demoted. 


(1) 
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The facts which gave rise to these actions are as follows: 

Following the cessation of active hostilities, the Depart¬ 
ment of the Navy was confronted with the problems in¬ 
volved in reducing its civilian personnel from a wartime 
peak of approximately 750,000 employees to a peacetime 
complement of approximately 340,000 employees (J. A. 47). 
This reduction, by departmental policy, was confined to 
personnel in the lowest or mechanics grades. When it was 
completed the civilian personnel staff was top-heavy with 
supervisory personnel, which required that a readjustment 
or reorganization of the supervisory staff be made (J. A. 49). 

In the course of these readjustments in the shops in the 
Philadelphia Naval Shipyard in which appellees were em¬ 
ployed, it was determined that appellees were less well- 
qualified than certain non-veteran competitors to remain in 
the supervisory positions that they held and consequently 
that their demotion would be in the interest of the efficiency 
of the service (J. A. 50). On appellees* protest that their 
proposed demotions would violate their veterans preference 
rights, the question was referred to the Secretary of the 
Navy (J. A. 50). 

The Secretary of the Navy, upon a detailed review 
of the respective qualifications of all of the supervisors 
in the shops in the Philadelphia Naval Shipyard in 
which appellees were employed, determined that appellees 
were in fact less well-qualified than each of their respective 
non-veteran competing supervisors (J. A. 52). The Secre¬ 
tary further determined that as a matter of fact each of the 
appellees, without regard to the relative qualifications of 
other supervisors, was not qualified to perform the func¬ 
tions and duties of a supervisor under peacetime conditions 
(J. A. 53). The basis of the latter determination was that 
appellees had been promoted to supervisory positions dur¬ 
ing the war when the work of such positions had been 
broken down into relative small segments, qualification 
for which did not necessarily indicate qualification for 
the performance of the duties during peacetime, when a 
wider and more detailed responsibility was assigned to 
supervisors. The Secretary thus determined that without 
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regard to a readjustment or reorganization of the super¬ 
visory staff, the reductions in the force of the supervised 
personnel, or any similar type program, appellees were not 
qualified for their supervisory positions, and would, in any 
event, have to be replaced or “carried” by their fellow 
supervisors (J. A. 53). 

Following the decision to demote them, appellees appealed 
to the United States Civil Service Commission under the 
provisions of Section 14 of the Veterans Preference Act of 
1944. Their appeal was heard initially by the Director of the 
Commission’s Third Region in Philadelphia, Pennsylvania. 
On July 8,1948, the Director rendered a decision adverse to 
appellees, upholding appellants * action in demoting them. 
Appellees appealed from the Director’s decision to the 
Commission’s Board of Appeals and Review in Washington, 
D. C. After a hearing before that body on August 13,1948, 
their appeals were taken under advisement by the Board. 
On December 6,1948, they were notified by the Commission 
that in view of the decisions which had been rendered in 
their favor in these actions by the District Court, by which 
they secured the relief sought from the Commission, fur¬ 
ther consideration of their appeals would be withheld. 

While this administrative appeal was pending, appellees 
filed these actions on April 18, 1948. Upon cross-motions 
for summary judgment, the lower court denied appellants’ 
motion and granted appellees’ motion. The orders were 
filed in both cases on October 18,1948. The lower court did 
not file an opinion. 

These cases having been consolidated for argument and 
disposition by the lower court, have been similarly con¬ 
solidated for disposition here. Pursuant to Rule 12(c) of 
this Court, upon the agreement of the parties a consolidated 
record has been filed. 
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STATUTES AND REGULATIONS INVOLVED 

Section 4 of the Act of August 23, 1912 (37 Stat. 413), 1 
formerly 5 U. S. C. Sec. 648: 

Section 648. Same; efficiency ratings for classified serv¬ 
ice in executive departments. 

The Bureau of Efficiency shall, subject to the ap¬ 
proval of the President, establish a system of efficiency 
ratings for the classified service in the several executive 
departments in the District of Columbia based upon 
records kept in each department and independent estab¬ 
lishment with such frequency as to make them as nearly 
as possible records of fact. Such system shall provide 
a minimum rating of efficiency which must be attained 
by an employee before he may be promoted; it shall also 
provide a rating below which no employee may fall with¬ 
out being demoted; it shall further provide for a rating 
below which no employee may fall without being dis¬ 
missed for inefficiency. All promotions, demotions, or 
dismissals shall be governed by provisions of the civil- 
service rules. Copies of all records of efficiency shall 
be furnished by the departments and independent estab¬ 
lishments to the Bureau of Efficiency for record in ac¬ 
cordance with the provisions of this section. In the 
event of reductions being made in the force in any of the 
executive departments no honorably discharged soldier 
or sailor whose record in said department is rated good 
shall be discharged or dropped or reduced in rank or 
salary. 

Any person knowingly violating the provisions of this 
section shall be summarily removed from office, and 
may also upon conviction thereof be punished by a fine 
of not more than $1,000 or by imprisonment for not 
more than one year. (Aug. 23, 1912, c. 350, Section 4, 
37 Stat. 413; Feb. 28,1916, c. 37, Sec. 1, 39 Stat. 15.) 

Veterans Preference Act of 1944, Section 2, 5 U.S.C. 
Sec. 851: 

Sec. 851. Persons entitled Federal employment pref¬ 
erences. 


1 Since the abolition of the Bureau of Efficiency by the Act of 
March 3, 1933, Title IV, Sec. 17 (47 Stat. 1519), Section 648 has 
been omitted from the Code. 
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In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bu¬ 
reaus, administrations, projects, and departments of 
the Government, permanent or temporary, and in 
either (a) the classified civil service; (b) the unclassi¬ 
fied civil service; (c) any temporary or emergency 
establishment, agency, bureau, administration, project, 
and department created by acts of Congress or Presi¬ 
dential Executive order; and (d) the civil service of 
the District of Columbia, preference shall be given 
to (1) those ex-servicemen and women who have served 
on active duty in any branch of the armed forces of the 
United States and have been separated therefrom under 
honorable conditions and who have established the pres¬ 
ent existence of a service-connected disability or who 
are receiving compensation, disability retirement bene¬ 
fits, or pension by reason of public laws administration, 
the War Department or the Navy Department; (2) the 
wives of such service-connected disabled ex-servicemen 
as have themselves been unable to qualify for any civil 
service appointment; (3) the unmarried widows of de¬ 
ceased ex-servicemen who served on active duty in any 
branch of the armed forces of the United States during 
any war, or in any campaign or expedition (for which a 
campaign badge has been authorized), and who were 
separated therefrom under honorable conditions; and 
(4) those ex-servicemen and women who have served 
on active duty in any branch of the armed forces of 
the United States, during any war, or in any campaign 
or expedition (for which a campaign badge has been 
authorized), and have been separated therefrom under 
honorable conditions;* (5) widowed mothers (if they 
have not remarried and were widows at the time of 
the death or disability of their ex-serviceman son or 
ex-servicewoman daughter)— 

(A) of deceased ex-servicemen or ex-servicewomen 
who lost their lives while on active duty in any branch 
of the armed forces of the United States during any 
war, or campaign or expedition (for which a campaign 
badge has been authorized), or 

(B) of service-connected permanently and totally 
disabled ex-serviceman or ex-servicewoman, if said 
ex-serviceman or ex-servicewoman was separated from 
such armed forces under honorable conditions; and (6) 
a mother of a deceased ex-serviceman or ex-service- 
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woman who lost his or her life while on active duty in 
any branch of the armed forces of the United States 
during any war, or in any campaign or expedition (for 
which a campaign badge has been authorized), or ot 
a service-connected permanently and totally disabled 
ex-serviceman or ex-servicewoman, if (A) said ex-serv¬ 
iceman or ex-servicewoman was separated from such, 
armed forces under honorable conditions, (B) the 
mother was divorced or legally separated from the 
father of said ex-serviceman son or ex-servicewoman 
daughter, and (C) said ex-serviceman son or ex-service- 
woman daughter is the only child of said mother. 

Veterans Preference Act of 1944, Section 12,5 U.S.C. Sec. 

861: 

Sec. 861. Reduction in personnel; considerations affect¬ 
ing release. 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of 
employment, military preference, length of service, and 
efficiency ratings: Provided, That the length of tune 
spent in active service in the armed forces of tn| 
United States of each such employee shall be credited 
in computing length of total service: Provided further, 
That preference employees whose efficiency ratings are 
“good” or better shall be retained in preference to all 
other competing employees and that preference em¬ 
ployees whose efficiency ratings are below ‘ 1 good shall 
be retained in preference to competing nonpreference 
employees who have equal or lower efficiency ratings: 
And provided further, That when any or all of the 
functions of any agency are transferred to, or when any 
agency is replaced by some other agency, or agencies, all 
preference employees in the functions transferred or in 
the agency which is replaced by some other agency shall 
first be transferred to the replacing agency, or agen¬ 
cies, for employment in positions for which they are 
qualified, before such agency, or agencies, shall appoint 
additional employees from any other source for such 
positions. 

Veterans Preference Act of 1944, Section 14, 5 U.S.C. 
Sec. 863; . 
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Sec. 863. Discharge, suspension, etc., only for cause; 

reason in writing; advance notice; personal appear¬ 
ance; findings and recommendations. 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, herein¬ 
before referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap¬ 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ¬ 
ing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduc¬ 
tion in rank or compensation is sought shall have at 
least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
guilty of a crime for which a sentence of imprisonment 
can be imposed), stating any and all reasons, specifi¬ 
cally and in detail, for any such proposed action; such 
preference eligible shall be allowed a reasonable time 
for answering the same personally and in writing, and 
for furnishing affidavits in support of such answer, and 
shall have the right to appeal to the Civil Service Com¬ 
mission from an adverse decision of the adverse deci¬ 
sion of the administrative officer so acting, such appeal 
to be made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse deci¬ 
sion : Provided, That such preference eligible shall have 
the right to make a personal appearance, or an appear¬ 
ance through a designated representative, in accordance 
with such reasonable rules and regulations as may be 
issued by the Civil Service Commission; after investi¬ 
gation and consideration of evidence submitted, the 
Civil Service Commission shall submit its findings and 
recommendations to the proper administrative officer 
and shall send copies of same to the appellant or to his 
designated representative, and it shall be manda¬ 
tory for such administrative officer to take such correc¬ 
tive action as the Commission finally recommends: 
Provided further. That the Civil Service Commission 
may declare any such preference eligible who may have 
been dismissed or furloughed without pay to be elig¬ 
ible for the provisions of section 15 hereof. 
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Veterans Preference Act of 1944, Section 18, 5 U.S.C. 
Sec. 867: 

Sec. 867. Repeal of inconsistent laws; saving clause. 

All Acts and parts of Acts inconsistent with the pro¬ 
visions hereof are hereby modified to conform herewith, 
and this chapter shall not be construed to take away 
from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing 
law, Executive order, civil-service rule or regulation, of 
any department of the Government or officer thereof. 

SUMMARY OF ARGUMENT 

I 

The demotions of appellees were fully authorized by law. 
Appellees, being veterans of war-time service in the armed 
forces, are preference eligibles to whom the Veterans 
Preference Act of 1944 is in terms applicable. Section 14 
of that statute authorizes demotions for a cause that will 
promote the efficiency of the service. The demotions of 
appellees, having been made specifically on the basis that 
they were relatively less well-qualified than any of their 
competitors to remain in their supervisory positions, and 
that they were absolutely not qualified to perform super¬ 
visory functions, were made for reasons that would promote 
the efficiency of the service within the meaning of Section 14 
of the statute. 

Section 4 of the Act of August 23, 1912, having been 
superseded by the Veterans Preference Act of 1944, is no 
longer a source of statutory military preference for appel¬ 
lees. Essentially, however, this point is immaterial since 
the 1912 statute, as judicially construed and as applied by 
Civil Service Commission Regulations, clearly permits 
these demotions. 

The Court will not review the determination of the 
Secretary of the Navy as to the qualifications of appellees. 
The rule which limits judicial review of what constitutes 
a cause that will promote the efficiency of the service under 
Section 6 of the Act of August 24,1912,5 U.S.C. Section 652, 
controls judicial review of what constitutes such a cause 
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under Section 14 of the Veterans Preference Act of 1944. 
Even if the Court made an independent review, however, 
it could arrive at no other conclusion. 

II 

This action is not timely because appellees failed to 
exhaust their administrative remedy. Section 14 of the 
Veterans Preference Act of 1944 provides a detailed and 
complete administrative remedy by appeal to the Civil 
Service Commission in cases such as these. These actions 
were filed before appellees, who invoked their right to 
appeal, had exhausted that remedy. These actions there¬ 
fore, are clearly in violation of the rule restricting judicial 
inference before an administrative remedy is exhausted. 
Aircraft & Diesel Cory. v. Hirsch, 331 U. S. 752. 

III 

This is an action against the United States to which con¬ 
sent has not been granted. Inasmuch as these actions were 
directed against appellants in their official capacity, and 
since appellants could obey the order of the lower court 
only in their official capacity and in the performance of 
their duties in the public administration, and since appel¬ 
lees’ additional salary is a charge on the public treasury, 
these actions must be deemed to be against the United 
States. 

The Veterans Preference Act does not express the con¬ 
sent of the United States to be sued. The only remedy 
afforded veterans by the terms of that statute is the 
administrative appeal to the Civil Service Commission 
provided by Section 14. It is a well-settled rule that the 
consent of the United States to be sued will not be implied 
in the absence of express statutory provision therefor. 
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ARGUMENT 

Point I 

The Demotions of Appellees Were Folly Authorized by Law 

Preliminary Statement 

On their merits, these cases present two issues. First, 
whether appellees are entitled to restoration by virtue of 
any provision of the Veterans Preference Act of 1944. 
Second, whether Section 4 of the Act of August 23, 1912 
(37 Stat. 413) is controlling and, if so, whether under that 
statute veterans cannot be demoted as long as they have 
an efficiency rating of good or better. 

Appellants assert that appellees have failed to state a 
claim upon which the lower court could grant any relief. 
The latter’s rights are governed by the Veterans Preference 
Act of 1944 (5 U.S.C. Secs. 851 et seq.). Section 14 of 
that Act specifically authorizes the demotion of veterans 
without limitation, subject solely to the qualification that 
it must be for the efficiency of the service; with a right of 
appeal to the Civil Service Commission. While it is true 
that Section 12 of that Act strictly prohibits the separation 
or discharge of a veteran with an efficiency rating of good 
or better in a reduction in force so long as a competing 
non-veteran is retained, neither that Section nor any other 
provision of the Veterans Preference Act of 1944 contains 
any similar limitation with respect to demotions. It is 
conceded that appellees were not separated or discharged. 
They continued in employment and are still employed. 
Hence, they cannot obtain restoration under the 1944 Act. 

The complaints do not allege that appellees were demoted 
for anything other than the efficiency of the service. The 
material allegations are that the appellees, both of whom 
had an efficiency rating of good or better, were demoted 
while others who were non-veterans were retained in the 
higher grade. The facts are that the grounds for demotion 
were that appellees’ qualifications not only were less than 
those of the veterans and non-veterans who were retained 
at the higher grade, but, without reference to the relative 
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qualifications of their competitors, appellees were incom¬ 
petent to perform the duties of such higher grade positions 
(J.A. 53). Clearly, the demotion was for the efficiency 
of the service within the meaning of Section 14 of the 1944 
Veterans Preference Act and no other section of that Act 
imposes any limitation or qualification with respect to the 
demotion of veterans. 

Appellees may urge that Section 4 of the Act of Au¬ 
gust 23,1912, is controlling, and under that statute, veterans 
cannot be demoted as long as they have an efficiency rating 
of good or better. 

Appellants contend that even under that statute as 
judicially construed and as applied by lawful regulations, 
appellees cannot be restored. Further, the conclusive 
answer is that appellees’ rights are governed exclusively 
by the Veterans Preference Act of 1944. The exception 
contained in Section 18 thereof, purporting to preserve 
existing rights, does not apply to appellees because they 
are war-service preference eligibles within the coverage of 
the Veterans Preference Act and not peace-time veterans 

to whom, if at all, the foregoing exception applies. 

# 

A. The only limitation on the authority to demote veterans 
wider the Veterans Preference Act of 1944 are those 
set forth in Section 14, which permits demotion for 
cause. 

Appellants contend that their action in demoting appel¬ 
lees was in complete accord with the Veterans Preference 
Act of 1944, and the rules and regulations promulgated 
thereunder. Section 14 of the Veterans Preference Act 
while limiting the authority to demote veteran employees, 
quite clearly vests appellants with that authority within the 
limitations therein prescribed. Section 14 of the Veterans 
Preference Act of 1944, so far as pertinent here, provides: 

“No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, bu¬ 
reau, administration, project, or department, herein¬ 
before referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap- 



12 


pointment except for such cause as will promote the 
efficiency of the service • • *” (Italics added.) 

This is a clear, unequivocal grant of the authority to de¬ 
mote veteran employees for a cause that will promote the 
efficiency of the service, precisely the reason for which ap¬ 
pellees were demoted.* 

Section 12 of the Veterans Preference Act of 1944 pro¬ 
vides: 

“In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service; Provided further, that 
preference employees whose proficiency ratings are 
‘good’ or better shall be retained in preference to all 
other competing employees and that preference em¬ 
ployees whose efficiency ratings are below ‘good* shall 
be retained in preference to competing nonpreference 
employees who have equal or lower efficiency rat¬ 
ings. *• * 

This section on its face establishes preference for veter¬ 
ans only as to retention in a reduction in force. The prefer¬ 
ence granted thereby to veterans is an absolute vis-a-vis 
non-veterans of equivalent status, Hilton v. Sullivan , 334 
U.S. 323. But this section does not confer explicitly or by 
implication any demotion preference for veteran employees. 
Section 14 alone deals with demotion. 

Under the authority of Section 12 of the Veterans Prefer¬ 
ence Act, the United States Civil Service Commission has 
promulgated regulations governing reductions in force 
actions by employing agencies (Retention Preference Regu¬ 
lations for use in reduction in force, 5 C. F. R., 1947 Sup. 
276). These regulations are made applicable to reductions 

2 In appellants’ view, it is of the utmost significance that neither 
in their complaint or elsewhere in this action have appellees offered 
any challenge to the finding that they are relatively less well 
qualified than their respective competitors, or that they are 
absolutely unqualified for the positions from which they were 
demoted. 
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in force as they are therein defined. The definition of re¬ 
duction in force as it appears in these regulations is: 

“20.2 Definitions. For the purpose of the regulations 
in this part definitions are given for words, terms and 
phrases as follows: 

(a) ‘Reduction in force’ means the involuntary sepa¬ 
ration from the rolls of a department, or furlough in 
excess of thirty days, of one or more employees in 
order to reduce personnel. Reduction of personnel 
may have to be made because of lack of funds, person¬ 
nel ceilings, reorganization, decrease of work, to make 
a position available for a former employee with estab¬ 
lished reemployment or restoration rights, or for other 
reasons. However, the term does not apply to (1) 
termination of temporary appointments limited to one 
year or less (2) retirement of employee or (3) separa¬ 
tions for unsatisfactory service.” 

These regulations have been held valid by this Court and 
the Supreme Court in Hilton v. Sullivan, App. D. C., 165 
F. (2d) 251, aff’d 334 U. S. 323. Appellees are unable to 
characterize the actions by which they were demoted as 
reductions in force under there regulations inasmuch as 
neither of them was separated or discharged. Nor can they 
characterize the program by which the supervisory staff in 
the shipyard was made to conform to peacetime require¬ 
ments a reduction in force program within the meaning of 
the regulations inasmuch as they are unable to allege or 
show that any supervisory employee was separated or dis¬ 
charged as part of the program. Indeed, appellees’ com¬ 
plaints may not be read to allege an invasion of their admit¬ 
tedly superior right to retention in the service, as to non¬ 
veteran competitors (Hilton v. Sullivan > supra) since it 
shows on the face thereof that, in fact they were not sepa¬ 
rated or discharged. 

B. Appellees are preference eligibles under the 1944 Act and 
their rights are accordingly governed exclusively by 
that Act. 

Appellees are preference eligibles within the meaning of 
the Veterans Preference Act of 1944. Section 2 of the 
Veterans Preference Act of 1944 (5 TT.S.C. Section 851) on 
its face accords preference in employment to: “(4) those 
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ex-servicemen and women who have served on active duty 
in any branch of the armed forces of the United States, dur¬ 
ing any war, or in any campaign or expedition (for which 
a campaign badge has been authorized), and have been 
separated therefrom under honorable conditions.” 

The complaint shows that each of the appellees served on 
active duty in the armed forces of the United States during 
World War I (J.A. 50). It is thus clear that each of the ap¬ 
pellees is a preference eligible as that term is defined in the 
statute. This Court may take judicial notice of the regula¬ 
tions of the Civil Service Commission whereby veterans of 
active duty service within the period April 5, 1917 and 
July 2,1921 are considered to have rendered service during 
World War I and are thereby preference eligibles and en¬ 
titled to the preferences granted by the 1944 statute. 

Congress intended the 1944 Act to be the exclusive source 
of rights for preference eligibles. Thus, the introductory 
clause of Section 18 of the statute expressly modifies all 
prior Acts. Such clause provides in part: “All acts and 
parts of Acts inconsistent with the provisions hereof are 
hereby modified to conform herewith. . . .” Hence, the 
question of whether appellees could derive other or greater 
preference from statutes other than the 1944 statute is no 
longer germane since this explicit Congressional direction 
modifies all earlier statutes to conform to the provisions of 
the 1944 Act. Appellees have only those preferences which 
are conferred upon them by the latter statute. 

Further, the legislative history of the Act shows that it 
was intended to be an exclusive codification of the rights of 
veterans to whom it was applicable. The explicit purpose 
for its enactment was to codify in a single statute and to 
give statutory authority to the rights, privileges and prefer¬ 
ences of veterans in Federal employment which had thereto¬ 
fore derived from a miscellany of statutes, executive orders, 
rules and practices. Thus, the report of the Committee 
on Civil Service of the Senate on H.R. 4115 (Senate Report 
No. 907, 78th Congress, Second Session), the bill which was 
enacted as the Veterans Preference Act of 1944, observes: 

“The Congress has long recognized the desirability 
of granting preference in governmental employment 
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to former members of the military and naval forces. 
In the past, however, veterans’ preference laws have 
consisted for the most part of little more than broad 
statements of general principles, leaving details of 
application and administration to Executive orders and 
regulations. The enactment of H.R. 4115, known as 
the Staraes-Scrugham bill, would for the first time bring 
together in comprehensive statutory form the various 
statutes as well as the desirable provisions of Executive 
orders and regulations promulgated pursuant thereto. 
In addition, the bill provides for certain preferences 
not accorded veterans under existing law. These addi¬ 
tional preferences will be discussed later in this re¬ 
port.” 


• • • • • • • • 

“H.R. 4115 has the endorsement of the President and 
the Civil Service Commission, as well as of the three 
major veterans’ organizations. The committee be¬ 
lieves that in view of the fact that members of the 
armed forces rapidly are being returned to civilian life, 
the bill should be enacted without delay.” 

The House Committee Report (House Report No. 1289, 
78th Congress, Second Session) also states: 

“It has been the policy of the United States Govern¬ 
ment since the beginning of the Republic to extend 
certain benefits to those who have risked their lives in 
the armed services during wartime. Since shortly after 
the Civil War, the Congress has provided in various 
statutes for different forms of preference in govern¬ 
mental employment to war veterans. These statutes 
have usually been in broad, general terms, and have 
been applied under Executive orders and regulations 
promulgated by the President 

“For a number of years proposals have been intro¬ 
duced in Congress to codify or establish by statute 
veterans’ preference in governmental employment. 
Your committee has conducted public hearings on this 
subject at least three times within the past few years. 
This bill is an attempt to meet the requirements of such 
an act. Careful consideration has been given to its 
provisions in the light of past legislation and practices. 
The bill has the endorsement of the President, the Civil 
Service Commission, and the three major veterans’ 
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organizations of the conntry. For the information of 
the membership of the House, there are printed here¬ 
after letters to this effect .’’ 

Specifically, the 1944 Act was expressly intended to super¬ 
sede Section 4 of the Act of August 23,1912 (37 Stat. 413). 
The House Report on H. R. 4115 indicates unequivocally 
that this was the Congressional intention. 

On page 7 of the Report, the changes in existing law that 
the bill would make are noted by the House Committee as 
follows (in part): 

“In compliance with paragraph 2a of rule XHI of 
the Rules of the House of Representatives, the following 
preference statutes enclosed in black brackets are 
superseded by H. R. 4115: 

• •••••• 

“[That in making any reduction of force in any of 
the executive departments the head of such department 
shall retain these persons who may be equally qualified 
who have been honorably discharged from the military 
or naval service of the United States and the widows 
and orphans of deceased soldiers and sailors (19 Stat. 
169, August 15,1876: 5 U.S.C. 1940 ed. 37). Provided, 
That in the event of reductions being made in the force 
in any of the executive departments no honorably dis¬ 
charged soldier or sailor whose record in said depart¬ 
ment is rated good shall be discharged or dropped or 
reduced in rank or salary (37 Stat. 413, August 23, 
1912).]” 

Appellees may contend that this legislative history leaves 
some doubt as to whether the 1944 Act superseded the Act 
of August 23,1912, and that the Supreme Court in Hilton v. 
Sullivan, supra, has disposed of this doubt by holding that 
the latter statute was not superseded by the 1944 Act (cf. 
Wettre v. Hague, 168 F. (2d) 825). It is quite clear from 
the Court’s opinion in the Hilton case that it did not so hold, 
but rather held that the absolute preference as to retention 
in the service secured to veterans by Section 4 of the Act 
of August 23,1912 had been similarly provided by Section 
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12 of the 1944 statute. The Court’s holding on this point 
was quite specific: 

11 Thus Congress passed the bill with full knowledge 
that the long standing absolute retention preference 
of veterans would be embodied in the Act.” (334 U.S. 
323, 339) 

Thus, far from holding that the 1912 statute was not 
superseded by the 1944 Act, by the clearest implication, the 
Court held that it had in fact been superseded by the latter 
Act inasmuch as it held that the 1944 Act, rather than the 
1912 Act, was the statutory source of the preference which 
was there in litigation. 

In arriving at this conclusion the Court reviewed not only 
the legislative history of the 1944 Act, but also the histori¬ 
cal background for veterans preference in Federal employ¬ 
ment. In so doing it considered the Act of August 23,1912 
as legislative background pertinent to the reduction in force 
provisions of Section 12 of the Act of 1944 • • • ” (334 
U. S. 323, 336). 

“It is timely again to remind counsel that words of 
our opinions are to be read in the light of the facts of 
the case under discussion. • • * General expres¬ 

sions transposed to other facts are often misleading.” 
Armour & Co. v. Wantock, 323 U. S. 126,132-133. 

The opinion of the Court is perfectly explicit in dealing 
with the Act of August 23,1912 as a factor in the historical 
development which culminated in the enactment of the Vet¬ 
erans Preference Act of 1944. The opinion of the Court, 
moreover, makes it clear that the preferences of war-service 
veteran employees are now to be found in the 1944 statute 
and not in the far reaches of the historical setting of that 
Act. 

Section 18 of the 1944 Act preserves only the existing 
rights of veterans of peace-time service. That section pro¬ 
vides: 

“All Acts and parts of Acts inconsistent with the 
provisions hereof are hereby modified to conform here- 
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with, and this chapter shall not be construed to take 
away from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing 
law, Executive order, civil service rule or regulation, 
of any department of the Government or officer 
thereof.” 

This “saving” clause has as its sole function and 
purpose, the preservation of the rights, privileges and 
preferences given by existing laws to veterans of peace-time 
service in the armed service who were employed by the Gov¬ 
ernment when the Act was passed. (See S. Rep. 907, 78th 
Congress, 2nd Session, page 2; H. Rep. 1289, 78th Cong., 
2nd Sess., p. 3.) As the Supreme Court observed, apropos 
this point, in Mitchell, et al. v. Cohen, 333 U. S. 411,423: 

“That section was primarily designed to perpetuate 
preferences granted earlier to veterans who had served 
in the armed forces during peacetime and who were 
then in government employment or on civil-service reg¬ 
isters.” 

Such employees, not being preference eligibles under the 
provisions of the 1944 Act would have been deprived of all 
military preference by the adoption of the Act had this 
clause not been inserted in it. 

C. Even if appellees could rely upon the Act of August 23 , 
1912 , they cannot state a claim. 

Section 4 of the Act of August 23, 1912 (37 Stat. 413, as 
judicially construed, and as applied by regulations of the 
Civil Service Commisson clearly permits these demotions. 

In Longfellow v. Gudger, 57 App. D. C. 50, 16 F. (2d) 
653, this court held that under Section 4 of the Act of August 
23,1912, an employee entitled to veterans preference thereby 
could be discharged even though other employees in the 
agency’s service who were non-veterans were not separated. 
The Court further held that such action could be taken by 
the employing agency upon the determination by the admin¬ 
istrator that the veteran who was discharged was not quali¬ 
fied to retain the position. It would seem clear, upon the 
reasoning of the Court in this case that the statute in no 
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wise limits appellants 9 authority to demote appellees upon 
the determination that they are not qualified to perform the 
duties of their supervisory positions. 

Similarly, in Per sing v. Daniels , 43 App. D. C. 470, this 
Court again in construing the Act of August 23, 1912, held 
that the Secretary of the Navy could discharge an employee 
entitled to veterans preference thereunder for lack of work. 
In both of these cases, the Court relied upon Keim v. United 
States , 177 U. S. 290, and U. S. ex rel. Taylor v. Taft , 24 
App. D. C. 95. 

The administrative background of the 1912 Act clearly 
supports these judicial views. The first comprehensive 
regulations governing reductions in force were promulgated 
in 1943 (5 C. F. R. 1943 Sup. 72). These regulations specifi¬ 
cally authorize demotions of the type involved in this case. 
The pertinent sections of the regulations provide: 

“ Section 12, 301. Coverage. The following reduc¬ 
tion in force procedure is promulgated for use when¬ 
ever one or more employees in positions within the 
jurisdiction of the Commission are to be involuntarily 
separated or furloughed in excess of 90 days as a 
result of decrease or stoppage of work or funds, change 
in working conditions, abolition of positions, consoli¬ 
dation or reorganization of functions or organization 
structure, or upon orders of the Bureau of the Budget. 
• •••••• 

44 Section 12.309 Separations; Demotions; Fur¬ 
loughs. Heads of departments and independent estab¬ 
lishments shall determine whether employees affected 
by reductions in force shall be separated, demoted, or 
furloughed, in accordance with the following rules: 

(a) Where the reduction in force is permanent, as 
nearly as can reasonably be determined administra¬ 
tively, the affected employees shall be separated unless 
they have restoration rights to lower-grade positions 
or v/nless there is an administrative policy to demote 
employees in higher-grade positions to lower-grade 
positions and make separations in lower-grade posi¬ 
tions y in either of which cases they may be demoted. 
No employee entitled to military preference shall be 
separated instead of being demoted if any other em¬ 
ployee of lower standing on the reduction in force list 
is demoted unless such employee has restoration rights 
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to the lower-grade position or unless it can be demon¬ 
strated as a matter of fact that the employee entitled 
to military preference could not perform the duties 
of the lower-grade position within a reasonable train¬ 
ing period. 

(b) Employees may be furloughed if the reduction 
in force is the result of a temporary condition that 
will exist for less than one year. The furlough period 
shall be one year or the period of tenure determined by 
the type of appointment, whichever is less. While on 
furlough, employees shall have preferential rights to 
recall to duty over persons who may be considered for 
original appointment to positions of the class and 
organization unit from which furloughed, in the inverse 
order of furlough ranking. Employees who are not 
recalled to duty within the furlough period shall be 
separated from the service. 

These provisions shall not disturb any other rein¬ 
statement or reemployment list rights that employees 
may otherwise have. This procedure shall not be 
interpreted to conflict with any statutory provisions 
relating to restoration rights after return from mili¬ 
tary service.” (Emphasis added.) 

It will be noted that paragraph 12.309 above, without limi¬ 
tation, authorizes demotions to be made where there is an 
administrative determination that the reduction in force 
shall be carried out by separating or discharging only at 
the lowest levels and demoting in the higher levels. Thus, 
even if, as appellees insist, their rights in appellants’ re¬ 
adjustment program derive from the law as it existed at 
the time of the passage of the 1944 statute, and if the read¬ 
justment program, with the greatest license, be deemed a 
reduction in force, it is clear that they have failed to state 
a claim and that their complaint fails to allege an invasion 
of a right, because as a matter of law, under the 1912 stat¬ 
ute, veteran employees did not have a right not to be de¬ 
moted. 

Nor can there now be any question of the validity of these 
regulations. They were specifically called to the attention 
of Congress and ratified by it. At the public hearing on 
H. B. 4115, in referring to Section 12 of the bill, Commis- 
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sioner Fleming, representing the United States Civil Serv¬ 
ice Commission, observed: 

“Section 12 is an important section because it deals 
with the problem of reduction in force in the Federal 
service. 

You will note the first part of the section provides 
(reading): 

competing employees shall be released in accord¬ 
ance with Civil Service Commission regulations which 

shall give due effect to tenure of employment, military 

preference, length of service, and efficiency ratings. 

I might say that our existing reduction-in-force regu¬ 
lations are in harmony with that. 

Then it goes on as follows: 

Provided, that the length of time spent in active 
service in the armed forces of the United States of each 
such employee shall be credited in computing length of 
total service. 

That reenacts a provision that has been in the law 
(reading): 

That preference employees whose efficiency ratings 
are ‘good’ or better shall be retained in preference to 
all other competing employees and that preference 
employees whose efficiency ratings are below ‘good’ 
shall be retained in preference to competing non-prefer¬ 
ence employees who have equal or lower efficiency 
ratings. 

That provision is substantially the same as a law 
passed by Congress in 1912, which was interpreted to 
apply to only the departmental service. By Executive 
Order of March 3, 1923, the provisions of the law of 
1912 were likewise extended to the Federal service, so 
that the last provision simply continued what has been 
in practice throughout the entire Federal service since 
1923.” (Hearings before the Committee on Civil Serv¬ 
ice, United States Senate, 78th Cong. 2nd Sess., on S. 
1762 and H. R. 4115, p. 27.) 

Moreover, and more importantly, Congress, in adopting 
the Veterans Preference Act followed exactly the scheme 
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of these regulations in providing an absolute preference 
only as to retention in the service (Section 12), Hilton v. 
Sullivan , 334 U. S. 323, and authorizing demotion for the 
efficiency of the service, as the latter is administratively 
determined (Section 14). 

So viewed, the Veterans Preference Act of 1944 in no way 
narrowed or decreased or abolished any of the then existing 
veterans preferences. Such was clearly not the Con¬ 
gressional purpose. Appellees have precisely the same 
rights and preferences under the 1944 statute as they had 
at the time of its adoption. The only right here involved 
was not to be demoted except for the efficiency of the serv¬ 
ice, which appellants have meticulously recognized. 

D. The demotions of appellees were a valid exercise of the 

authority granted by Section 14 of the Veterans Prefer¬ 
ence Act. 

The Courts will not review or retry the executive exer¬ 
cise of administrative discretion in personnel matters. Sec¬ 
tion 14 of the Veterans Preference Act clearly authorizes 
the demotion of veteran employees for such cause as will 
promote the efficiency of the service. The definition of such 
cause as will promote the efficiency of the service does not 
appear in this or any other statute nor is the expression de¬ 
fined by Civil Service Commission regulations. The lan¬ 
guage is derived from Section 6 of the Act of August 24, 
1912,5 U. S. C. 652 (37 Stat. 555), which is a general statute 
relating to the discharge of employees from the classified 
service. Under that statute the law is quite clear that the 
administrative determination by the employing agency of 
what constitutes cause for discharge will not be judicially 
reviewed. Keim v. United States, 177 U. S. 290 (1900); 
Eberlin v. United States, 257 U. S. 82 (1921); White v. 
Berry, 171 U. S. 366 (1898); Siskind v. Morgenthau, 152 
F. (2d) 286 (App. D. C., 1945); Hammond v. Hull, 131 
F. (2d) 23 (App. D. C. 1942, cert. den. 318 U. S. 777 
(1943); Love v. United States, 108 F. (2d) 43 C. C. A. 
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8th (1939), cert. den. 309 U. S. 673 (1940); Levine v. Farley, 
107 F. (2d) 186 (App. D. C., 1939), cert. den. 308 U. S. 622 
(1940); United States ex rel. Taylor v. Taft, 24 App. D. C. 
95 (1904), writ of error dismissed 203 U.S. 461 (1906). 

In Keim v.United States,supra, the plaintiff was a veteran 
of the Civil War who had been separated by the Department 
of the Interior. He invoked the then existing veterans pref¬ 
erence statute (Section 3 of the Act of August 15, 1870, 19 
Stat. 169) which provided: 

“• # * in making any reduction of force in any of 
the executive departments, the head of such department 
shall retain those persons who may be equally qualified 
who have been honorably discharged from the military 
or naval services of the United States * * V* 

Plaintiff sued in the Court of Claims, contending that non¬ 
veterans were being retained for similar work for which he 
was equally qualified. The Department of Interior had 
ruled that he was inefficient. The Court of Claims refused 
to pass upon the question of whether Keim was equally 
qualified as against the nonveteran retained. The Supreme 
Court said (pp. 295-296): 

“Nowhere in these statutory provisions is there any¬ 
thing to indicate that the duty of passing, in the first in¬ 
stance, upon the qualifications of the applicants, or, 
later, upon the competency or efficiency of those who 
have been tested in the service, was taken away from 
the administrative officers and transferred to the 
courts. Indeed, it may well be doubted whether that is 
a duty which is strictly judicial in its nature. It would 
seem strange that one having passed a civil service ex¬ 
amination could challenge the rating made by the com¬ 
mission, and ask the courts to review such rating, thus 
transferring from the commission, charged with the 
duty of examination, to the courts a function which is, 
at least, more administrative than judicial; and if 
courts should not be called upon to supervise the results 
of a civil service examination equally inappropriate 
would be an investigation into the actual work done by 
the various clerks, a comparison of one with another 
as to competency, attention to duty, etc. These are mat¬ 
ters peculiarly within the province of those who are 
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in charge of and superintending the departments, and 
until Congress by some special and direct legislation 
makes provision to the contrary, we are clear that they 
must be settled by those administrative officers.” 

In the case of Levine v. Farley , supra , which involved the 
removal for cause of an employee of the Post Office Depart¬ 
ment this Court (Groner, C. J.) stated: 

“• • • Unless, therefore an examination of the 

record shows (a) that the action of the Postmaster Gen¬ 
eral in removing petitioner from office was clearly a 
violation of some provision of law or (b) that the Post¬ 
master General failed to observe and carry out the pro¬ 
cedure for removal as provided by law, we must affirm 
the action of the lower court. 

• • • 

i “We, therefore, hold that, where action is taken in 
removing from office an employee in the classified serv¬ 
ice and the action is in accordance with the require¬ 
ments of the statute relating thereto, such action is not 
reviewable by mandamus, and a court of law has no 
jurisdiction to inquire into the guilt or innocence of 
the employee as to the charges upon which he was 
removed.” 

Section 14 of the Veterans Preference Act of 1944 does 
not alter this rule. It merely authorizes certain procedural 
changes and commits the final administrative determina¬ 
tion to the authority of the Civil Service Commission rather 
than the employing agency in those cases involving a prefer¬ 
ence eligible. Thus, under the provisions of the Veterans 
Preference Act of 1944 judicial review of what constitutes 
a cause that will promote the efficiency of the service is not 
appropriate and an effort to secure such review must fall 
directly within the scope of the rule relating to the review 
of discharges under the Act of August 24, 1912. 

In any event, the demotions of appellees were not arbi¬ 
trary, capricious or unwarranted, and should not be reversed. 
The affidavit of the Secretary of the Navy establishes that he 
fairly and impartially determined upon a detailed review of 
the qualifications of each of the appellees, that each of them 
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was not only less well-qualified than each of his non-veteran 
competitors but that as a matter of fact each of them was 
incompetent to perform the duties and functions of a super¬ 
visor under peacetime conditions. The Secretary’s affidavit 
further establishes that the maintenance of the efficiency of 
the service in each of the naval shipyards depends directly 
upon the retention in the Department’s service of the most 
highly skilled supervisory personnel. 

There can be no denying that the retention of the best 
qualified of competing personnel, and the demotion of the 
less-qualified and unqualified personnel is prima facie a 
procedure that will promote the efficiency of the service. 
In these cases that principle has been applied to the appel¬ 
lees by the officials who are directly responsible for doing 
so. It is submitted that even if a court could review these 
determinations de novo it is unlikely in the extreme that it 
could arrive at any other or better informed conclusion 
upon the uncontroverted record in these appeals. 

Upon this point it is of the utmost significance that appel¬ 
lees’ lengthy and detailed complaints contain neither allega¬ 
tions nor suggestions by inference that as a matter of fact 
the determinations as to their qualifications which were made 
by the Secretary of the Navy were unwarranted or erron¬ 
eous. Under these circumstances, it is submitted that the 
court should not overturn the decision of the Secretary, and 
even if it were to review the matter de novo it could not 
arrive at any conclusion other than the one reached by the 
Secretary of the Navy. 

Point II 

The Lower Court Did Not Have Jurisdiction of These Actions 
Because Appellees Failed to Exhaust Their Administrative 
Remedies. 

Section 14 of the Veterans Preference Act of 1944,5 U.S.C. 
Section 853, provides a detailed and complete administra¬ 
tive remedy, by way of appeal to the Civil Service Commis¬ 
sion, for cases involving alleged infringement of rights 
under that Section. The record establishes that when these 
actions were decided, appellees’ administrative appeals 
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were being processed and that there was no final decision 
on them. While the fact is not of record, it is nonetheless 
true that by letter dated December 6, 1948, appellees were 
informed by the Civil Service Commission that further con¬ 
sideration of their appeals would be withheld in view of the 
decisions by the lower court in these cases. 3 The lower 
court has thus intervened in a controversy which was desig¬ 
nated by Congress to be adjudicated by an administrative 
tribunal. The effect of such judicial interference has been 
to contravene the will of Congress and destroy the power of 
the administrative tribunal, whose jurisdiction appellees 
invoked, to render an effective decision on their cases. 
This the lower court was totally devoid of the authority to 
do. Its action was unmistakably in violation of the rule 
announced by the Supreme Court in Aircraft & Diesel Cor¬ 
poration v. Hirsch , 331 U. S. 752, 767-768. In that case, the 
Supreme Court held: 

“The very purpose of providing either an exclusive 
or an initial and preliminary administrative determina¬ 
tion is to secure the administrative judgment either, in 
the one case, in substitution for judicial decision or, in 
the other, as foundation for or perchance to make un¬ 
necessary later judicial proceedings. Where Congress 
has clearly commanded that administrative judgment 
he taken initially or exclusively, the courts have no 
lawful function to anticipate the administrative deci¬ 
sion with their own > whether or not when it has been 
rendered they may intervene either in presumed ac¬ 
cordance with Congress’ will or because, for constitu¬ 
tional reasons, its will to exclude them has been exerted 
in an invalid manner. To do this not only would con¬ 
travene the will of Congress as a matter of restricting 
or deferring judicial action. It would nullify the con¬ 
gressional objects in providing the administrative de¬ 
termination. In this case these include securing uni¬ 
formity of administrative policy and disposition. 


3 This merely confirms the record statement that the administra¬ 
tive appeal had been initiated and not disposed of when these actions 
were filed. (JA. 56) 
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expertness of judgment, and finality in determination, at 
least of those things which Congress intended to and 
could commit to such agencies for final decision.” 
(Italics added.) 

This contention is not disposed of by the First Circuit 
Court of Appeals opinion in Wettre v. Hague , 168 F. (2d) 
825. That Court obviously failed to follow the rule formu¬ 
lated by the Supreme Court, and can not control the 
decision of this Court. Its decision is not in consonance 
with the principal authority upon which it relied, Order of 
Railway Conductors v. Pitney, 326 U. S. 561. Indeed, in the 
latter case the Supreme Court took directly contrary action, 
reversing the lower court for the failure to exhaust admin¬ 
istrative remedies. The Court (326 U. S. 561, 567) held: 

“The factual question is intricate and technical. An 
agency specially competent and specifically designated 
to deal with it has been created by Congress. Under 
these circumstances, the court should exercise equitable 
discretion to give that agency the first opportunity to 
pass on the issue. Certainly, the extraordinary relief 
of an injunction should be withheld, at least, until 
done.” 

Indeed, any other decision would have the effect of sub¬ 
stituting the District Court for the Civil Service Commis¬ 
sion as the tribunal authorized by Congress to hear and 
dispose of cases such as these. 

In Myers v. Bethlehem Corporation , 303 U. S. 41, 50-51, 
the Supreme Court referred specifically to this problem. 
Speaking through Mr. Justice Brandeis, the opinion held: 

“• • • So to hold would, as the Government in¬ 
sists, in effect substitute the District Court for the 
Board as the tribunal to hear and determine what Con¬ 
gress declared the Board exclusively should hear and 
determine in the first instance. The contention is at 
war with the long settled rule of judicial administration 
that no one is entitled to judicial relief for a supposed 
or threatened injury until the prescribed administra¬ 
tive remedy has been exhausted. • # # ” 
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It is immaterial that the Civil Service Commission has 
not rendered a final decision and has withheld doing so in 
view of the decisions of the District Court. The latter have 
effectively removed any canse or case upon which a decision 
by the Commission could operate. The Commission ’s action 
is in effect a stay of the proceedings before it pending 
disposition of these cases. As such, it could not have the 
effect of suspending the operation of the rule, which was, 
indeed, laid down to prevent precisely this situation. Natu¬ 
ral Gas Co. v. Slattery, 302 U. S. 300,310-311; Newport News 
Co. v. Schauffler, 303 U. S. 54, 58. 

The lower court’s error in this respect is substantive. To 
permit it to go unchallenged would sanction the initiation of 
judicial proceedings simultaneously with administrative 
proceedings and thereby make a nullity of the well estab¬ 
lished rule of exhaustion of administrative remedies. “We 
are of opinion that the attempt to disregard and override 
the provisions of the statutes and rules of the Department, 
and to swamp the courts by a resort to them in the first in¬ 
stance must fail.” United States v. Sing Tuck, 194 U. S. 
161,170. 

This Court must, therefore, reverse the lower court’s deci¬ 
sions and remand these cases with the directions that they 
be dismissed for the failure of appellees to exhaust their 
administrative remedies. 

Point HI 

This is an action against the United States to which it has not 
consented. 

A. This action is against the United States. 

It has always been held conclusive that an action is 
against the sovereign when it is clear that the agent who 
is the nominal defendant can only comply with the judgment 
or decree in his official capacity. Governor of Georgia v. 
Madrazo, 1 Pet. 110,123-124; Louisiana v. Jumel, 107 U. S. 
711, 720; Cunningham v. Macon & Brunswick R. R. Co., 109 
U. S. 446, 453-454; Hagood v. Southern, 117 U. S. 52, 69; 
In re Ayers, 123 U. S. 443, 489; New York Guaranty Com¬ 
pany v. Steele, 134 U. S. 230, 232; Permoyer v. McCon- 
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naughy, 140 U. S. 1; Belknap v. Schild, 161 U. S. 10, 25; 
Smith v. Reeves, 178 U. S. 436, 439; Nagandb v. Hitchcock, 
202 U. S. 473, 475; Wells v. Roper, 246 U. S. 335, 337; Ex 
parte New York, 256 U. S. 490, 501; Worcester County 
Trust Co. v. Riley, 302 U. S. 292, 296; Great Northern Ins. 
Co. v. Read, 322 U. S. 47, 50; Ford Motor Co. v. Dept, of 
Treasury, 323 U. S. 459, 463-464; Haskins Bros. & Co. v. 
Morgenthau, 85 F. 2d 677, 682-683 (App. D. C.), certiorari 
denied, 299 U. S. 588; Insular Police Commission v. Lopez, 
160 F. 2d 673, 675 (C.C.A. 1,1947). 

This action does not fall within the exception of suits for 
injunction or mandamus to compel the performance of 
purely ministerial acts, Miguel v. McCarl, 291 U. S. 442. 
Appellees did not and could not assert a violation of any 
statutory provision compelling the action they demand, 
Houston v. Ormes, 252 U. S. 469; Mine Safety Appliance Co. 
v. Forrestal, 326U. S. 371, 374. On the contrary, appellees 
sought and obtained an order directing that a plainly dis¬ 
cretionary function, Decatur v. Pauling, 14 Pet. 496; Keim 
v. United States, 177 U. S. 290; Perkins v. Lukens Steel Co., 
310 U. S. 113, be exercised in a certain fashion. The object 
of the suit and the effect of the ord<er of the Court below 
was to require official action placing appellees in a higher 
grade on the Federal pay roll. Their additional salary is a 
charge on the public pay roll, and appellants restored ap¬ 
pellees only as Government officials acting within the scope 
of their official duties. It is clear that this action is against 
appellants as public officials and not as individual tres¬ 
passers to recover damages or prevent a threatened inva¬ 
sion of property rights. 

It is submitted that this case falls squarely within the test 
most lately announced by the Supreme Court to determine 
whether an action is against the United States. In Land v. 
Dollar , 330 U. S. 731, 738, the Court said: 

* * * # * But the rule is based on practical consider¬ 
ations reflected in the policy which forbids suits against 
the sovereign without its consent. The ‘essential 
nature and effect of the proceeding * may be such as to 
make plain that the judgment sought would expend 
itself on the public treasury or domain, or interfere 
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with the public administration. Ex parte New York, 
256 U. S. 490, 500, 502. If so, the suit is one against 
the sovereign. Mine Safety Co. v. Forrestal, supra, 
p. 374.” (Emphasis added.) 

Insular Police Commission v. Lopez, supra, is similar to 
the case at bar in principle. In that case, an honorably 
discharged veteran brought an action against the Insular 
Police Commission of Puerto Rico under Section 8 of the 
Selective Training and Service Act of 1940, as amended, 
to obtain reinstatement to his former position as insular 
policeman, or to a position of seniority, status and pay. 
The United States District Court of Puerto Rico gave 
judgment for the petitioner and directed that he be rein¬ 
stated. The Insular Police Commissioner appealed, al¬ 
leging that in the absence of a provision in the Selective 
Training and Service Act authorizing such a suit, the Dis¬ 
trict Court had no jurisdiction. The Circuit Court of 
Appeals for the First Circuit vacated the judgment and 
remanded the case to the District Court with direction to 
dismiss the petition for lack of jurisdiction. The court 
said (Magruder, C. J., p. 675): 

The only question presented to us by appellant is 
whether the court below had jurisdiction of a suit to 
enforce a veteran’s reemployment rights as against 
an agency of the Government of Puerto Rico, a ter¬ 
ritory of the United States, in the absence of a pro¬ 
vision in the Selective Training and Service Act au¬ 
thorizing such a suit. • • • 

(p. 676): 

In Lynch v. United States, 1934, 292 U. S. 571, 582 
* • • the court said: “Where the United States 
creates rights in individuals against itself, it is under 
no obligation to provide a remedy through the courts. 
United States v. Babcock, 250 U. S. 328, 331 * * '. 
It may limit the individual to administrative remedies. 
Tutwn v. United States, 270 U. S. 568 # • So far 
as we can find, the legislative history of the Selective 
Training and Service Act is barren of any intimation 
that the Congress contemplated any judicial enforce- 
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ment of the rights conferred as against the Government 
of the United States * # *. 

B. The United States Has Not Consented to Be Sued 

An examination of the Veterans Preference Act, and 
particularly Section 14 thereof, clearly reveals that the 
sole remedy afforded to Federal employees who are de¬ 
moted is an appeal to the Civil Service Commission. The 
fact that no judicial remedy was afforded veterans by the 
Act constitutes no departure from established law, since 
it has long been settled that when the United States creates 
rights in individuals against itself, it is under no obliga¬ 
tion to provide a remedy through the Courts. Lynch v. 
United States, 292 U. S. 571, 582 (1934); Crouch v. United 
States, 266 U. S. 180 (1924); Silberschein v. United States, 
266 U. S. 221 (1924); United States v. Babcock, 250 U. S. 
328 (1919); Insular Police Commission v. Lopez, supra; 
Morgan v. United States, 115 F. (2d) 426 (C.C.A. 5, 1940); 
but it may limit the individual to an administrative remedy. 
Tutun v. United States, 270 U. S. 568, 576 (1926); Lynch 
v. United States, supra; Insular Police Commission v. 
Lopez, supra. 

The United States Supreme Court, in discussing the 
finality of an administrative remedy provided by statute, 
said in United States v. Babcock, supra (Brandeis, J., 
p. 331): 

These general rules are well settled: (1) That the 
United States, when it creates rights in individuals 
against itself, is under no obligation to provide a 
remedy through the courts. United States ex rel 
Dunlap v. Black , 128 U. S. 40; Ex parte Atocha , 17 
Wall. 439; Gordon v. United States, 7 Wall. 188, 195; 
De Groot v. United States, 5 Wall. 419, 431-433; 
Comegys v. Vasse, 1 Pet. 193, 212. (2) That where a 
statute creates a right and provides a special remedy, 
that remedy is exclusive. Wilder Mfg. Co. v. Corn 
Products Refining Co., 236 U. S. 165, 174-175; Arnson 
v. Murphy, 109 U. S. 238; Barnet v. National Bank, 98 
U. S. 555, 558; Farmers 9 <6 Mechanics’ National Bank 
v. Bearing, 91 U. S. 29, 35. 
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The Supreme Court has recently strongly reaffirmed this 
doctrine. In Stark v. Wickard, 321U. S. 288, 306, the Court 
said: 

However, even where a complainant possesses a 
claim to executive action beneficial to him, created by 
federal statute, it does not necessarily follow that 
actions of administrative officials, deemed by the owner 
of tile right to place unlawful restrictions upon his 
claim, are cognizable in appropriate federal courts of 
first instance. When the claims created are against the 
United States, no remedy through the courts need be 
provided. United States v. Babcock, 250 U. S. 328, 331, 
and cases cited; Work v. Rives, 267 U. S. 175, 181; 
Butte, A. & P. Ry. Co., v. United States, 290 U. S. 127, 
142, 143. To reach the dignity of a legal right in the 
strict sense, it must appear from the nature and char¬ 
acter of the legislation that Congress intended to create 
a statutory privilege protected by judicial remedies. 
* * • ” (Italics added.) 

In the instant case, an examination of the Veterans’ 
Preference Act of 1944 fails to reveal any intimation that 
Congress intended or contemplated judicial enforcement 
of the rights conferred as against the Government of the 
United States. The only recourse provided by the statute 
was an appeal from an adverse decision to the Civil Service 
Commission. 

It is, of course, well settled that no jurisdiction exists to 
entertain a suit against the sovereign in the absence of ex¬ 
press Congressional consent. United States v. Shencood, 
312 U. S. 584 (1941); Rock Island R. R. Co., v. United States, 
254 U. S. 141 (1920); SchUlinger v. United States, 155 U. S. 
163 (1894); Munro v. United States, 303 U. S. 36 (1938). 

It is equally well established that the government does 
not consent to be sued by implication and consent to be sued 
should not be extended beyond the plain terms of the au¬ 
thorizing statute. Price v. United States and Osage Indians, 
174 U. S. 373 (1899); Eastern Transportation Co., v. United 
States, 272 U. S. 675 (1927); Minnesota v. United States, 
305 U. S. 382 (1939); Keifer <£ Keifer v. Reconstruction 
Finance Corporation, 306 U. S. 381 (1939); Leyerly v. 
United States, 162 F. 2d 79, 84 (C. C. A. 7,1947). Thus, in 
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the instant case, the District Court had no jurisdiction to 
entertain the suit against the United States in the absence ' 
of express Congressional authority. United States v. Sher¬ 
wood, supra; Rock Island R. R. Co., v. United States , supra; 
Schillinger v. United States, supra; Mwnro v. United States, 
supra. Here, as has been shown above, no such consent 
existed. 

CONCLUSION 

For the foregoing reasons, the judgments of the District 
Court should be reversed and these cases remanded with 
directions that they be dismissed or that summary judg¬ 
ments be entered for appellants. 

Respectfully submitted, 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Edward H. Hickey, 

Special Assistant to the Attorney General. 

Of Counsel: 

Eugene T. Maher, 

Attorney, Department of Justice. 
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JOINT APPENDIX 

Filed April 8, 1948 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Jepson L. Nelson, 3927 Pine Stbeet, Philadelphia 4, 

Penna., plaintiff 

vs. 

James V. Fobbestal, Secbetaby of National Defense, 

Washington, D. C.; John L. Sullivan, Secbetaby of the 

Navy, Washington, D. C., defendants 

Civil Action No. 1454-’48 

Suit fob a Pkeliminaby and Pebmanent Injunction 

Complaint 

The plaintiff for his cause of action complains of the de¬ 
fendants and alleges: 

1. That the plaintiff is a citizen of the United States and 
resides at 3927 Pine Street in the City of Philadelphia, State 
of Pennsylvania. 

2. That the said defendant, James V. Forrestal, is the 
duly appointed, acting and qualified Secretary of the Na¬ 
tional Defense of the United States and is the official finally 
charged by law with the administration of all laws relating 
to the employment of civilian personnel in the Navy De¬ 
partment of tiie United States. 

3. That the said defendant, John L. Sullivan, is the duly 
appointed, acting and qualified Secretary of the Navy, and 
acts under the orders and directions of the said defendant, 
James V. Forrestal, in his capacity as Secretary of National 
Defense, is also charged by law with the administration and 
employment of all civilian employees of the United States 
employed in or under the jurisdiction of the Navy Depart¬ 
ment of the United States. 

4. That many civilian employees of the Navy Department 
are required to be qualified in their various employment 
according to the provisions of the United States Civil Serv¬ 
ice Acts, and the rules and regulations of the United States 
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Civil Service Commission, and that each of the said defend¬ 
ants is required under the laws of the United States to fill 
any and all civilian positions falling within the classified 
and unclassified service from lists of persons who have been 
found to be qualified for such positions by the United States 
Civil Service Commission. 

5. That the plaintiff enlisted in the military service of the 
United States on September 5,1918, and that he was honor¬ 
ably discharged therefrom on December 17, 1918. 

6. That on January 2, 1941, the plaintiff having previ¬ 
ously qualified under the United States Civil Service Act, 
entered the services of the United States as a third class 
electrician at the Philadelphia Naval Shipyard, and served 
continuously in that capacity until on or about February 1, 
1942, when he was promoted to the grade of second class 
electrician, and that he served continuously in that grade 
until he was promoted to First Class Electrician on April 4, 
1942, and served in that grade until he was promoted to a 
Snapper on January 3, 1944, and served in that grade con¬ 
tinuously until he was promoted to a leadingman on October 
16,1944, and that your plaintiff is now serving as a Leading- 
man Electrician in the said Philadelphia Naval Shipyard 
at this time. 

7. The plaintiff further alleges that on or about Novem¬ 
ber 4,1946, without just cause or provocation, the plaintiff 
was reduced in grade from leadingman electrician to the 
grade of mechanic electrician and that as a result thereof 
he brought Civil Action 38003 in the District Court of the 
United States for the District of Columbia against James V. 
Forrestal, said defendant then Secretary of the Navy, that 
pending adjudication of said claim plaintiff was restored to 
the position of Leadingman Electrician on April 11, 1947, 
but was not restored as of the date of the illegal and unlaw¬ 
ful demotion on November 4,1946. 

8. Plaintiff alleges Civil Action 38003 mentioned in para¬ 
graph 7 hereof is still pending in the District Court of the 
United States for the District of Columbia, a stipulation 
having been entered into that the ultimate action in that 
case would be governed by the opinion and decision of the 
United States Court of Appeals for the District of Columbia 
in the case of Harvey A. Edge v. Civilian Production Associ¬ 
ation, J. D. Small, Administrator, now pending on appeal 
and which has not been decided by said Court of Appeals. 
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9. The plaintiff further alleges that the said defendants 
have complete and direct control over the Philadelphia 
Naval Shipyard in their official capacities, and that the 
officers and personnel directing the operation of the said 
Philadelphia Naval Shipyard are directly under their super¬ 
vision, and subject to all lawful orders which may or should 
be issued by the said defendants in their official capacities. 


10. The plaintiff further alleges that as a civilian em¬ 
ployee of the United States he is entitled to all of the rights, 
benefits and privileges as such employee, and as an honor¬ 
ably discharged soldier of the United States during the 
period when the United States was at war with Germany, 
the plaintiff is entitled to all of the rights, benefits and 
privileges accruing to him under the various statutes of the 
United States commonly known as the Veterans Preference 
Acts, and particularly the Act of August 23, 1912, 37 Stat. 
413, 5 U.S.C.A. 648, and the Act known as the Veterans 
Preference Act of June 27, 1944, 58 Stat. 387, 5 U.S.C.A. 
851, all of which said Acts are binding on the said defendants 
and protect the plaintiff in his position and grade as an 
employee of the United States. 


11. The plaintiff further alleges that notwithstanding the 
preference which the plaintiff had in his position of Leading- 
man Electrician, the said defendants, acting through their 
officials at the Philadelphia Naval Shipyard on March 15, 
1947, served upon the plaintiff a notice in writing that effec¬ 
tive May 17, 1948, he would be demoted in grade from a 
Leadingman Electrician to Electrician, maximum rate and 
that there would be kept and maintained in his place and 
stead certain employees, to-wit: 


William C. Sloan, Jr. 
Peter J. Von Gerichten 
Howard H. Koch 
James McAuley 
James J. Durante 
Austin McDermott 
Joseph L. King 
John J. Exler 
Edward H. Singley 


John H. Conrad 
John K. Kaiser 
Charles H. Fleck 
David Fontana 
Somers New 
Leon E. Asay 
Edwin M. Messick 
Louis R. Difilippo 
John J. Ridgway, Jr. 


That a true and correct copy of the said notice is hereto 
attached and marked Exhibit “A”, and hereby incorporated 
as fully as if set forth at length herein. 
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12. The plaintiff farther alleges that on March 15, 1948, 
and at all times since, the plaintiff’s efficiency rating is 
“good” or better, and that the said William C. Sloan, Jr., 
Peter J. Von Gerichten, Howard H. Koch, James McAnley, 
James J. Durante, Austin McDermott, Joseph L. King, 
John J. Exler, Edward H. Singley, John H. Conrad, John 
K. Kaiser, Charles H. Fleck, David Fontana, Somers New, 
Leon E. Asay, Edwin M. Messick, Louis R. Difilippo, John J. 
Ridgway, Jr., mentioned in said notice as persons who are 
to fill the positions of Leadingmen Electricians are all not 
persons who are honorably discharged soldiers, sailors or 
marines of the United States, and are not otherwise entitled 
to preference in the employment in the position of Leading- 
men Electricians over and above the rights and privileges 
of the plaintiff. 

13. The plaintiff further alleges that the demotion of 
the plaintiff from a Leadingman Electrician to an Elec¬ 
trician Maximum pay rate, as of May 17, 1948, was due 
to a reduction in force at the Philadelphia Naval Shipyard 
because of the surplus of personnel in a supervisory 
capacity. 

14. The plaintiff further alleges that his demotion as of 
May 17, 1948, to an Electrician Maximum pay rate is il¬ 
legal and unlawful in that his efficiency rating is good or 
better, and that the Act of August 23,1912,5 U. S. C. A. 648, 
provides that in the reduction of a force in any of the execu¬ 
tive departments, no honorably discharged soldier or sailor 
whose record is rated good shall be dropped, discharged, or 
reduced in rank or salary, and that the proposed demotion 
of the plaintiff will reduce both his rank and salary, and 
that the provisions of the said statute were extended by 
executive orders of the President of the United States on 
March 3, 1923, and June 4, 1925, to cover the plaintiff and 
other employees of the United States in similar positions, 
and that the plaintiff could not be legally or lawfully de¬ 
moted from the grade of Leadingman Electrician or 
Electrician Maximum grade in view of the said statute and 
the said Executive Orders of the President above re¬ 
ferred to. 

15. The plaintiff further alleges that he is also entitled to 
all of the rights, benefits and privileges given to civilian 
employees of the United States who are honorably dis¬ 
charged soldiers and sailors who served during a period of 
the first World War under and by virtue of the Veterans 
Preference Acts of June 27,1944, and particularly sections 
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2,12 and 14 of the said Veterans Preference Acts, and that 
in view of his preference accorded both under the statute 
and Executive Orders alleged in paragraph 14 hereof, and 
the said Veterans Preference Acts of June 27, 1944, the 
plaintiff is entitled to his position as Leadingman Electrician 
so long as such position exists in the said Philadelphia 
Naval Shipyard and so long as his efficiency rating is good 
or better. 

16. The plaintiff further alleges that in reaching the con¬ 
clusion that the said plaintiff should be demoted to a grade 
of Electrician Maximum pay rate, the said officers and 
officials of the Philadelphia Naval Shipyard under the juris¬ 
diction of the said defendants, did not file charges alleging 
that the plaintiff was guilty of misconduct, was inefficient, or 
had committed a public offense, but on the contrary, the 
said officers and officials of the said Philadelphia Naval 
Shipyard claimed and pretended to claim that the said de¬ 
motion to Electrician Maximum pay rate was made under 
section 14 of the Veterans Preference Act of June 27,1944, 
for such cause as would promote the efficiency of the service, 
and the plaintiff further alleges that the action of the said 
officials pretending to act in the matter for such cause as will 
promote the efficiency of the service, attempted to, and in 
fact did, compare the relative qualifications of the plaintiff 
with other employees who had no preference in their em¬ 
ployment, and who were not honorably discharged soldiers 
and sailors of the United States, and that all such method 
of comparison of relative ability of such employees with the 
ability of the plaintiff is illegal and unlawful, and that under 
the provisions of section 14 of the Act of June 27,1944, the 
plaintiff could only be discharged, demoted, or reduced in 
rank or compensation for such cause as will promote the 
efficiency of the service, and that the said language means 
that the plaintiff could only be demoted, discharged or re¬ 
duced in rank or compensation when he had been* guilty of 
misconduct, inefficiency, or had committed a public offense 
such as is provided in the Act of August 24, 1912, 37 Stat. 
555,5 U. S. C. A. 652, providing for the removal of personnel 
from the classified civil service for cause, and that the 
plaintiff has not been served with any charges of 
any kind, nature or description, as is provided must be done 
before removal from the civil service. 

17. The plaintiff further alleges that the action or pre¬ 
tended action of the said officers and officials of the Phila¬ 
delphia Naval Shipyard to demote the plaintiff in accord¬ 
ance with section 14 of the Veterans Preference Act is un- 
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lawful and illegal and contrary to the rights, benefits and 
privileges accorded to the plaintiff as civilian employee and 
preference eligible under the laws of the United States, the 
Executive Orders of the President of the United States, and 
the regulations of the United States Civil Service Commis¬ 
sion in such cases provided. 

18. The plaintiff further says that unless this Court issues 
a preliminary injunction restraining the said defendants 
from demoting the plaintiff from a Leadingman Electrician 
to an Electrician Mechanic Maximum grade as of May 17, 
1948, the plaintiff will suffer irreparable damage, suffer the 
loss of retention rights, and be otherwise damaged, and 
that this Court in the interest of right and justice, and to 
prevent the illegal and unlawful actions of the defendants 
should issue a preliminary injunction restraining the said 
defendants from demoting the plaintiff to the grade of 
Electrician Mechanic, Maximum grade until a final hearing, 
and that when a final hearing such injunction should be made 
final, or at least during the period that such a position as 
Leadingman Electrician exists in the said Philadelphia 
Naval Shipyard, and the plaintiff’s efficiency rating is good 
or better. 

19. The plaintiff further alleges that he has no speedy 
adequate remedy at law, and that the said defendants should 
be restrained in their illegal and unlawful acts as herein¬ 
before alleged. 

20. The plaintiff further alleges that should the de¬ 
fendants claim or pretend to claim that the plaintiff has 
not exhausted his rights on appeal to the United States Civil 
Service Commission that the Court grant an order restrain¬ 
ing the said defendants from demoting the plaintiff to the 
grade of Electrician Mechanic Maximum pay rate pending 
consideration of such an appeal upon such terms and condi¬ 
tions as the Court may impose. 

Wherefore the plaintiff prays: 

1. That due process issue directing and commanding the 
said defendant, John L. Sullivan as Secretary of the Navy, 
to appear and answer this supplemental bill of complaint. 

2. That the Court issue a preliminary injunction restrain¬ 
ing the said defendants, and each of them, from demoting 
the plaintiff from Leadingman Electrician to Electrician 
Mechanic on May 17,1948, and that on a final hearing that 
such injunction be made permanent so long as the plaintiff 
is an employee of the Philadelphia Naval Shipyard, and so 
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long as his efficiency rating is good or better and the posi¬ 
tion of Leadingmen Electrician exists in said naval shipyard. 

3. That the plaintiff have such other and further relief 
as to the Court may appear to be equitable and just in the 
premises. 

J epson L. Nelson, 

Plaintiff. 

C. L. Dawson, 

Attorney for the Plaintiff , 

917 — 15th Street , N. W. f 
Washington 5, D. C. 


State of Pennsylvania 

County of Philadelphia, ss: 

Jepson L. Nelson, being first duly sworn according to law 
upon his oath deposes and says that he is the plaintiff in the 
above entitled action; that he has read the within and fore¬ 
going complaint and knows the contents thereof; that the 
matters and things therein stated of his personal knowledge 
are true, and those stated upon information and belief he 
believes to be true. 

(S.) Jepson L. Nelson. 


Subscribed and sworn to before me this 5 day of March, 
A. D., 1948. 

R. Lee Kass, 

Notary Public in and for the County of 
Philadelphia, State of Permsylvama. 
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EXHIBIT “A” 


Refer to File (Code 178) 

Philadelphia Naval Shipyard 
Naval Base Station 
Philadelphia 12, Pa. 

To: Jepson L. Nelson, Leadingman Electrician, Check No. 

51004. 

Via: Master Electrician, 51 Shop. 

Subj.: Notice of Proposed Demotion to Electrician, Maxi¬ 
mum Pay Rate. 

1. After a review of the number and level of supervisors 
in the Electrical (51) Shop, it has been administratively 
decided that in order to promote the efficiency of the service 
a readjustment of the supervisory force is necessary. Previ¬ 
ous to this date, several A-l Leadingman Electricians who 
were ahead of you on the demotion register have been de¬ 
moted and you were retained. It is now proposed to demote 
you to the rating of Electrician, Maximum Pay Rate, on 
'll May 1948. This action is taken in accordance with ad¬ 
ministrative procedures, established for the demotion of 
supervisory employees, Planners and Estimators and 
Progressmen as promulgated in NCPI 160 dated 20 June 
1947, which, as well as the demotion register used to select 
you for demotion is available for your inspection in the In¬ 
dustrial Relations Division, Building #698. 

2. Your demotion is considered necessary to promote the 
efficiency of the service. It has been determined that you 
do not have superior qualifications to the sub-group A-l 
Leadingmen Electricians being retained or to the sub-group 
A-l Quartermen Electricians being demoted to warrant 
making an exception to the order of demotions. In addition, 
it has been decided to retain sub-group A-2 Quartermen 
Electrician William C. Sloan, Jr., Peter J. Von Gerichten, 
Howard H. Koch, James McAulev, James J. Durante, 
Austin McDermott, Joseph L. King, John J. Exler, Edward 
H. Singlev, John J. Ridgway, Jr., Fred C. Devitt, Louis R. 
Difilippo, John H. Conrad, John K. Kaiser, Charles H. 
Fleck, David Fontana, Somers New, Leon E. Asay and Ed¬ 
win M. Messick who will be demoted to Leadingmen on 
12 April 1948 because their qualifications and demonstrated 
ability have been carefully compared with yours and have 
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been found superior. In view of the above, it was decided to 
select you for demotion. A description of the qualifications 
of the Quartermen who will be demoted to Leadingmen and 
of the Leadingmen who will be retained is available for your 
inspection in the Industrial Relations Division, Building 
#698. 

3. In accordance with Section 14 of the Veterans’ Prefer¬ 
ence Act of 1944, you are advised of your right to submit 
reasons, personally and in writing, as to why this demotion 
should not be effected. These reasons should be submitted 
to the Industrial Relations Officer, Industrial Relations 
Division, Building #698, on or before 22 March 1948. 

4. If, after consideration of your answer, or if no answer 
is received and it is decided to proceed with your demotion, 
your demotion will be effected on 17 May 1948. In accord¬ 
ance with the Navy Department’s policy and after consul¬ 
tation with your Shop Master, you may take such leave as 
may be practicable before your demotion becomes effective. 
However, should your leave extend beyond the effective date 
of your demotion, you are requested to notify your shop 
personnel supervisor immediately. 

E. H. Schantz, 
Industrial Relations Officer. 

Filed April 8, 1948 
Motion for Preliminary Injunction 

Comes now plaintiff in the above entitled cause and moves 
the Court for a preliminary injunction restraining the de¬ 
fendants, James V. Forrestal as Secretary of National 
Defense, and John L. Sullivan as Secretary of the Navy, 
from demoting the plaintiff from a Leadingman Electrician 
to Electrician Maximum Grade as of May 17,1948. 

This Motion is based upon the verified complaint filed in 
this cause. 

C. L. Dawson, 
Attorney for the Plaintiff. 

Filed June 6, 1948 
Motion for Summary Judgment 

Comes now the defendants in the above entitled cause, and 
respectfully moves this Court as follows: 

1. To grant a Summary Judgment in favor of the defend¬ 
ants on the ground that there are no genuine issues as to 


46 


any material facts, and that the defendants are entitled to 
judgment as a matter of law; and in support thereof refer 
to, and incorporate herein the affidavits, hereto annexed and 
marked Exhibits A, and B respectively, which are hereby 
made a part of this motion. 

Newell A. Clapp, 

Acting Assistant Attorney General. 

Joseph M. Friedman, 

Special Assistant to the Attorney General. 

E. Leo Backus, 

Attorney, Justice Department. 


47 


EXHIBIT NO. 1 

Affidavit in Support of Defendant’s Motion for Summary 

Judgment 


City of Washington, 

District of Columbia, ss: 

John L. Sullivan, being duly sworn, deposes and says: 

I 

I am now, and have been since September 16, 1947, the 
Secretary of the Navy, and make this affidavit in that 
capacity. 

II 

As the Secretary of the Navy, I am responsible for per¬ 
sonnel activities of the Naval Establishment, including the 
Philadelphia Naval Shipyard. Policies and procedures gov¬ 
erning civilian employment in the Naval establishment are 
promulgated at my direction. 

III 

At the close of the recent hostilities, the Navy Department 
was confronted with the task of effectuating a reduction in 
civilian personnel from an all time high of approximately 
750,000 employees to a peacetime complement of approxi¬ 
mately 340,000 civilian employees. 

IV 

The records of the Navy Department reveal that on June 
30,1938, the total civilian personnel employed by the Navy- 
Department in the continental United States and other areas 
totaled 69,268; on June 30, 1939, it totaled 85,793; on June 
30,1941, it totaled 225,620; on June 30,1942, it totaled 437,- 
078; on June 30,1943, it totaled 646,305; on June 30,1944, it 
totaled 736,003; on March 31, 1945, it reached a peak of 
753,367. 

V 

It is well established that the Navy Department was able 
to accomplish its mission during World War II in the highly 
effective manner that it did by reason of the fact that prior 
to, and at the inception of World War II, it had in its employ 
a highly skilled, and well developed nucleus of civilian spe¬ 
cialists in its industrial establishments including the Phila¬ 
delphia Naval Shipyard. This civilan nucleus, around which 
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the Navy was able to build an efficient war-time industrial 
organization, represented years of experience,‘ * know-how,’* 
and the highest attainment of skill in the various trades and 
crafts; largely composed of non-veterans. Consequently, to 
a large extent, the efficiency of operation of the Naval estab¬ 
lishment, including the Philadelphia Naval Shipyard, de¬ 
pended upon this nucleus of well developed and skilled non¬ 
veterans. 

VI 

During the expansion period immediately prior to World 
War II, and up to and including the peak civilian employ¬ 
ment period, it was necessary to utilize the skills of the 
nucleus above referred to in both supervisory and non- 
supervisory positions. It was inevitable with the tremen¬ 
dous expansion of the organization that newly hired em¬ 
ployees should likewise be placed in supervisory and non- 
supervisory positions throughout the Naval establishment. 
The need for supervisory skills in the shipyards was acute, 
and evidence of slight administrative ability was sufficient 
for consideration to be given an individual employee for a 
supervisory position. 

VII 

Supervision in shipyards such as Philadelphia is set up 
for each shop at five different levels. Normally the lowest 
supervisory level is that of leadingman. A leadingman nor¬ 
mally works directly on the job with the craftsmen, assign¬ 
ing work, giving on-the-job instructions, making prepara¬ 
tion for delivery of materials to the job, supervising 
performance, meeting production schedules within his level 
of supervision. The next higher supervisory level is that 
of quarterman. A quarterman has under his supervision 
several leadingmen, and it is his responsibility to assign the 
personnel whom the leadingmen supervise, outline for each 
leadingman the work to be performed, assure within reason¬ 
able limits the supply of materials, check work accomplish¬ 
ment, and in general to assure the meeting of production 
deadlines by each of the leadingmen’s groups assigned to 
him. The next higher level of supervision is that of chief 
quarterman. The chief quarterman performs the same 
functions for the several quartermen and their assigned 
groups as the quarterman performs for the leadingmen. 
The next higher level of supervision is that of foreman. The 
foreman supervises the work of the chief quartermen and 
their groups. The highest supervisor in any group is the 
master who is responsible for the entire operation and pro¬ 
duction of employees in his shop. 
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vm 

In filling supervisory positions, it is the Navy Depart¬ 
ment's policy for which I am responsible, to promote from 
the ranks of journeymen, first to the level of leadingmen, 
then up through each successive level, up to and including 
the position of master. By such a system, the Navy is 
assured that personnel in successively higher categories are 
conversant with the problems encountered by those in super¬ 
visory positions below them. In an adjustment of super¬ 
visory force which is inevitable with reduction in budget, 
work load and personnel, it is necessary that an adjustment 
be made in such manner that the greatest efficiency in shop 
operation will be preserved, and that the efficiency of the 
service will thereby be promoted. This is a matter of no 
small concern to the Naval establishment if it is effectively 
to fulfill its mission. It is imperative in the light of present 
world conditions. It is incumbent upon me to promulgate 
such policy as will effectuate that end. Two considerations 
are paramount in making necessary adjustments: 1. recog¬ 
nition of the statutory employment rights of veterans; 
2. maintenance of the high standard of efficiency in the 
Naval establishment 

IX 

In this connection, I addressed a communication, dated 
June 27,1946, to all Naval and Marine Corps activities stat-. 
ing that “the Navy Department policy on veterans prefer¬ 
ence, stated in Naval Civilian Personnel Instructions 245.5 
is as follows: 

“a. The policy of the Navy Department is to coop¬ 
erate willingly and completely in carrying out the let¬ 
ter, and the spirit of the statute and regulation which 
accord veteran preference. This policy requires that: 

(1) The rights and privileges accorded veterans by 
law and regulations be extended ungrudgingly and 
without discrimination. 

(2) Within the limitation of law and regulations and 
within the dictates of good management, every practical 
consideration be given to preference eligibles whenever 
an administrative action of a discretionary nature is to 
be taken. 

(3) Reasonable requests of veterans be granted if 
administratively feasible. 

“b. Ignorance of the law and the policy shall be cor¬ 
rected. It is the responsibility of all heads of activities 
to assure that administrative actions of their subordi- 
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nates are not taken in ignorance of the rights of prefer¬ 
ence eligibles. Personal nonagreement with the law or 
policy must not influence any official’s administrative 
action/* 


X 

According to information reaching me in my official ca¬ 
pacity, the situation at the Philadelphia Naval Shipyard, 
Philadelphia, Pennsylvania, and particularly Shop 51 in the 
Shipyard is as follows: 

XI 

As a result of reduced budget and curtailed operations, 
and the necessary cut in the number of mechanics in the 
shop, it has been necessary to adjust the number of super¬ 
visory employees assigned to Shop 51 in order to conform 
to a proper supervisory ratio occasioned by the smaller 
number of mechanics. 

XII 

Accordingly, the Philadelphia Naval Shipyard, particu¬ 
larly Shop 51, made certain adjustments in the supervisory 
positions of Leadingmen electricians, as a result of which, 
Jepson L. Nelson was demoted to the next lower grade, 
Electrician Maximum Pay Rate, as of May 17, 1948. Mr. 
Nelson, who is a veteran of World War I, having an effi¬ 
ciency rating of “Good”, protested his demotion, contend¬ 
ing that, under statutes granting veterans preference, he 
was entitled to be retained as Leadingman Electrician in 
preference to eighteen non-veterans retained in that posi¬ 
tion, viz., William C. Sloan, Jr., Peter J. Von Gerichten, 
Howard H. Koch, James McAuley, James J. Durante, 
Austin McDermott, Joseph L. King, John J. Exler, Edward 
N. Singley, John H. Conrad, John K. Kaiser, Charles H. 
Fleck, David Fontana, Somers New, Leon E. Asay, Edwin 
M. Messick, Louis R. Difilippo, John J. Ridgway, Jr. Mr. 
Nelson was advised, in substance, that the adjustment, as 
made, was necessary to promote the efficiency of the service. 

xin 

I have reviewed this matter, taking into consideration 
(1) the duties and responsibilities of the supervisory posi¬ 
tion of Leadingman Electrician under peacetime conditions 
and operation, and (2) the qualifications and abilities of the 
eighteen men above mentioned to fill the position. 
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XIV 

It is essential that all leadingmen electricians assigned to 
Shop 51, Philadelphia Naval Shipyard, be qualified and ex- 
i perienced in all phases of the trade in order that they may 
be assigned, and be capable of supervising craftsmen in the 
construction, repair and conversion of all existing and pro¬ 
posed types of Naval vessels. To perform the duties of 
leadingman electrician under peacetime operation a thor¬ 
ough knowledge of the electrical trade and a general work¬ 
ing knowledge of all related crafts is absolutely essential. 
This entails a fundamental knowledge of all electrical sys¬ 
tems and their functions. This background is necessary in 
order to perform the various duties of a leadingman elec¬ 
trician which include: 

(a) Testing of electrical systems including fire con¬ 
trol, intercommunication systems, sound installations, 
radar and radio, turbal and motor generators and bat¬ 
tery repair and construction. 

(b) Instruction of subordinate employees in all 
phases of the trade. 

(c) Improvising of material requirements. 

(d) Making appropriate substitutions. 

(e) Interpretation of blue prints. 

(f) Directing the work of subordinates in ac¬ 
complishing the above. 

(g) Effecting compliance with all safety rules, prac¬ 
tices and regulations. 

(h) Coordination of work involved in controlling 
costs, meeting schedules, conserving materials and man¬ 
power and anticipating unforeseen difficulties. 

XV 

i I have examined the qualifications of the nineteen men 
involved, and find that Mr. Nelson entered civilian service at 
the Philadelphia Naval Shipyard as electrician on January 
2, 1941 during the period of emergency expansion; that he 
entered his duties as Leadingman Electrician, the position 
which he now seeks to retain, on October 16, 1944. I find 
that the other eighteen men being retained as Leadingmen 
Electricians have been employed at the Philadelphia Naval 
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Shipyard for periods ranging from eight years to thirty-one 
years and have served in supervisory capacities for a period 
longer than Mr. Nelson, including supervisory positions 
above that of Leadingmen. I find that the eighteen men 
being retained possess the highest qualifications, skills, ex¬ 
perience and 1 * know-how* * in every phase of the complex 
and intricate work of shipyard electricians, described above, 
as well as phases of work requiring even greater skill and 
ability than that outlined above, and have assigned to them 
efficiency ratings higher than assigned Mr. Nelson. 

XVI 

I find that Jepson L. Nelson is substantially deficient in 
various skills, experience, background and training in vari¬ 
ous and important phases of the work and duties of a peace¬ 
time Leadingman Electrician described above. For ex¬ 
ample, due to lack of ability it is impossible to obtain com¬ 
plete information relative to the progress of work assigned 
to him. This factor seriously hampers the even flow of 
work that is necessary to meet completion dates. It has 
been necessary to assign other leadingmen electricians 
with broader and more detailed knowledge and experience 
to “hot” jobs, although their services were direly needed 
elsewhere. Due to the incapacity of Mr. Nelson, it has been 
necessary that higher level supervisors expend excess time 
overseeing his work to the detriment of their other assigned 
duties. 

XVII 

It should be noted that during the war emergency period 
(1942-1945) and the sudden expansion of the shipyard or¬ 
ganization at Philadelphia (as well as elsewhere), with the 
urgent need for manpower in a shrinking labor market, it 
was inevitable that the shipyard should find it necessary to 
employ such workmen as were available regardless of lack 
of skill and experience. Men such as Nelson, although 
lacking in the necessary “know-how”, were made Leading- 
men Electricians. However, the work of the wartime lead¬ 
ingman electrician was in no way comparable to that of the 
peacetime leadingman electrician. The work of the peace¬ 
time electrician was broken down during the war, and inex¬ 
perienced men such as, and including, Nelson were assigned 
segments of that work, and the relatively simple parts of 
it. These men were continued on these assignments because 
of the necessities of that period. Only slight supervisory 
ability was required on the part of the mechanic in order 
to permit him to be made a leadingman. Leadingmen so 
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chosen, were able to fulfill the assigned, although relatively 
simplified, tasks in a manner that satisfied the requirements 
and expectations of the period. Employees possessing the 
qualifications of Mr. Nelson would not be considered for 
promotion to the position of Leadingman under normal, 
! present day, working conditions. To be considered for such 
a position at the present time, and in order to be able to cope 
with its duties and responsibilities, an employee requires 
(a) apprenticeship under recognized standards; (b) ex¬ 
tended experience in general shipyard electrical work on the 
most complex and intricate electrical systems; (c) demon¬ 
strated administrative ability; (d) thorough working knowl¬ 
edge of engineering techniques of the electrical trade; (e) 
ability to plan and organize work for the craftsmen under 
him. 

xvm 

The eighteen men being retained possess all of these quali¬ 
fications. Mr. Nelson does not. 

XIX 

I, therefore, have made the following determinations: 

1. That the supervisory position of Leadingman Elec¬ 
trician requires a most thorough knowledge of the electrical 

i trade, as well as knowledge of all related crafts. 

2. That each of the eighteen men being retained possesses 
that knowledge, and has the capacity to perform the duties 
of the position. 

3. That Mr. Nelson does not possess the necessary knowl¬ 
edge, skill, background or experience to do the job, and 
lacks capacity in a substantial degree to perform the duties 
thereof. 

4. That regardless of reorganization, reductions-in-force, 
or any other type of similar program, Mr. Nelson cannot be 

j entrusted with the position of Leadingman and would have 
to be replaced in any event, or “carried” by the other 
supervisors. 

5. That the retention of Mr. Nelson in the position of 
! Leadingman Electrician and the demotion of one of the 

eighteen men being retained would be a substantial impair¬ 
ment to the efficient operation of the Shipyard. 

6. That the other eighteen men involved herein are rep¬ 
resentative of the nucleus of highly skilled shipyard and 
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marine specialists upon whom the Naval establishment must 
rely both at present, and in the event of future emergency. 

7. That a policy of demotion, or reduction-in-force of men 
of this calibre, because they do not have veteran status will 
result in the loss of most of these men since with such suc¬ 
cessive demotion, the number of veterans in each successive 
downward classification increases, with the result that non- 
veterans will eventually be forced out of the service. 

8. That any action tending to result in the loss of this type 
of personnel is viewed with grave misgiving for the welfare 
of both the Navy and the country. 

9. That for the continued operation of the Navy at its 
present high level of efficiency, and for the welfare of the 
Navy and the country, the present nucleus of skilled spe¬ 
cialists, (of which the eighteen men retained are a part) 
representing the highest attainment of skill in the various 
shipyard trades and crafts, must be retained. 

John L. Suluvan. 
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EXHIBIT NO. 2 

Affidavit of Charles R. Peck, Industrial Relations 

Assistant, Bureau of Ships, Department of the Navy 

Personally appeared before me, the undersigned author¬ 
ity for administering oaths, Charles R. Peck, Industrial 
Relations Assistant, Bureau of Ships, Department of the 
Navy, who upon being duly sworn deposes and says: 

I 

My name is Charles R. Peck. I am the Industrial Rela¬ 
tions Assistant, Bureau of Ships, Department of the Navy, 
and my official headquarters are in Washington, D. C. In 
this capacity I have general cognizance over the personnel 
activities of Naval Shipyards, including the Philadelphia 
Naval Shipyard, and I now have in my custody the personnel 
records of the Department of the Navy pertaining to Jepson 
L. Nelson, who is an employee of the Philadelphia Naval 
Shipyard. 

n 

The personnel records of the Philadelphia Naval Ship¬ 
yard now in my custody reflect that the plaintiff has estab¬ 
lished his right to veteran preference by exhibiting an 
honorable discharge from the U. S. Army evidencing serv¬ 
ice from September 5,1918, to December 17,1918; that the 
record indicates that he entered and continued in an employ¬ 
ment status as set forth below: 

Employed January 2,1941, as Electrician 3/c. 

May 26, 1941—rerated to Electrician 2/c. 

April 30, 1942—rerated to Electrician 1/c. 

January 3,1944—promoted to Snapper Electrician. 

October 16,1944—promoted to Leadingman Electrician. 

November 4, 1946—demoted to Electrician, Maximum 
Rate. 

April 11, 1947—restored to Leadingman Electrician. 

May 17,1948—demoted to Leadingman Electrician. 

that the last official assigned efficiency rating as it appears 
in the personnel record of the plaintiff dated October 8, 
1947, is C. 

m 

On March 15, 1948, there was delivered to Mr. Nelson a 
notice of proposed demotion to Electrician, Maximum pay 
rate, wherein it was stated that it had been administratively 
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decided that in order to promote the efficiency of the service 
a readjustment of the supervisory force was necessary and 
that it had been proposed to demote Mr. Nelson to the rating 
of Electrician, Maximum, effective May 17, 1948. Nelson 
was further informed, by this notice that he could answer 
the same personally and in writing furnishing any reasons 
why the demotion should not be effected. On March 24,1948, 
Nelson was notified that his reply to the notice of proposed 
demotion had been considered and that it had been decided 
to proceed with the demotion and further that demotion 
would be effective May 17, 1948, and of his right to appeal 
to the United States Civil Service Commission, Third 
Region. Mr. Nelson was demoted to Electrician Maximum 
May 17, 1948. The record reveals that Mr. Nelson has 
availed himself of the right of appeal to the United States 
Civil Service Commission, Third Region. The appeal is 
now pending. 

Charles R. Peck. 


Filed June 15,1948 

Plaintiff’s Motion fora Summary Judgment in Accordance 
with the Prayer of the Complaint 

Comes now, Jepson L. Nelson, the plaintiff in the above 
entitled cause, and moves the Court for a summary judg¬ 
ment in accordance with the prayer of the plaintiff’s com¬ 
plaint. This motion is based upon the verified complaint, 
the affidavits of the defendant, Sullivan, attached to the 
motion of the defendants for a summary judgment, and the 
recent decision of the Supreme Court of the United States 
in the case of Hilton v. Sullivan et al. decided by the Su¬ 
preme Court on June 1,1948. 

C. L. Dawson, 

Attorney for the Plaintiff, 

917-15th Street N. W., 

Washington, 5, D. C. 
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Filed June 30,1948 


Obdeb Denying Motion fob Pbeuminaby Injunction and 
Advancing Cause fob Trial 


This cause came on to be heard on plaintiff’s motion for 
preliminary injunction, and the Court having heard the 
argument of counsel, and being fully advised in the 
premises, and having made and signed findings of fact and 
conclusions of law, it is, by the Court, this — day of June, 
1948, 

Ordered, that the motion for preliminary injunction be, 
and the same is hereby denied, and it is further 
Ordered, that this cause of action be advanced for trial 
by the Assignment Commissioner at such time as the issue 
in this matter is joined. 

T. Alan Goldsborough, 

Justice. 


Filed June 30,1948 


Findings of Fact and Conclusions of Law 
Findings of Fact 

Upon consideration of plaintiff’s complaint, plaintiff’s 
motion for preliminary injunction, defendants’ answer in 
opposition to said motion, and arguments of counsel, the 
Court finds that it has been established that: 

1. Plaintiff is a Leadingman Electrician, employed in the 
Philadelphia Naval Shipyard, Philadelphia, Pennsylvania. 

2. On March 15, 1947, plaintiff was served with notice in 
writing by the Navy Department that, effective May 17, 
1948, he would be demoted in grade from a Leadingman 
Electrician to Electrician, maximum rate, and that there 
would be retained in his place and stead certain other em¬ 
ployees of the Naval Shipyard. 

3. The prospective demotion involved a small reduction 
in pay representing the difference in salary between the two 
positions. 

4. Thereafter, on April 8, 1948, plaintiff brought suit 
against the above named defendants seeking a permanent 
injunction restraining said defendants from demoting plain¬ 
tiff as aforesaid, alleging that the Navy reorganizational 
plan resulting in his demotion was a reduction-in-force 
program; that he was a veteran of World War I; that being 
a veteran he was entitled under statute to preference over 




58 


non-veterans in a rednction-in-force program; that many 
of the employees retained in his place were non-veterans; 
that his demotion, therefore, was contrary to law. Plaintiff 
alleged further that the demotion of May 17, 1948 would 
result in his irreparable injury, and accordingly, sought a 
preliminary injunction restraining the defendants from 
effectuating the demotion, pending final determination of the 
issues involved. 

5. On May 10,1948, a hearing was had on plaintiff’s mo¬ 
tion for preliminary injunction. 

6. The demotion of plaintiff, from Leadingman Electri¬ 
cian to Electrician, maximum rate, as of May 17, 1948, will 
not result in irreparable injury to plaintiff inasmuch as any 
injury caused plaintiff by the demotion can be remedied in 
due course, in the event that it is finally determined that such 
demotion was wrongful and contrary to law. 

Conclusions of Law 

1. The demotion of plaintiff, pendente lite, from Leading- 
man Electrician to Electrician, maximum rate, as of May 17, 
1948, will not result in irreparable injury to plaintiff. 

2. The demotion of plaintiff, pendente lite, not involving 
an irreparable injury forms no basis for interim injunctive 
relief. 

T. Alan Goldsborough, 

Justice. 


Filed October 18, 1948 
Order 

This cause having come on for hearing on defendants’ 
motion and plaintiff’s cross-motion for summary judgment, 
and the Court having examined, and considered the affidavits 
and evidence of record filed by the parties, and the verified 
pleadings; and the parties by. their counsel having sub¬ 
mitted the cause for final adjudication on the issues framed 
by the pleadings, motions, and affidavits, upon consideration 
thereof, after oral argument, and submission of briefs, it 
is hereby Ordered, Adjudged and Decreed that: 

1. The motion for summary judgment filed herein by de¬ 
fendants be and the same is hereby denied. 

2. The cross-motion for summary judgment filed herein 
by plaintiff be, and the same is hereby granted. 
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3. The defendants James Forrestal, Secretary of National 
Defense, and John L. Sullivan, Secretary of the Navy be, 
and they are hereby ordered and directed to restore plaintiff 
to duty and pay status, as of May 17,1948, in the same posi¬ 
tion from which he was separated on May 17, 1948, and to 
grant plaintiff the benefit of all rights, emoluments, and 
privileges flowing from a continuity of service from the time 
of his wrongful demotion on May 17,1948 to the date hereof, 
and henceforth. 

Jas. W. Morris, 
- Justice. 


Filed December 16,1948 

! Notice of Appeal 

Notice is hereby given that James V. Forrestal, Secretary 
of National Defense, and John L. Sullivan, Secretary of the 
I Navy, the defendants above named, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
Circuit from the order granting plaintiff’s motion for sum¬ 
mary judgment and denying defendants’ motion for sum¬ 
mary judgment, entered in this action on the 18th day of 
October, 1948. 

Dated: December 16,1948. 

George Morris Fat, 

United States Attorney, 
Attorney for Appellants. 

Copy 

! Filed April 8,1948 

In the District Court of the United States for the 

District of Columbia 

Charles W. Reeves, 806 Sherman Avenue, Willow Grove, 

Pennsylvania, plaintiff 

vs. 

James V. Forrestal, Secretary of National Defense, 
Washington, D. C.; John L. Sullivan, Secretary of the 
Navy, Washington, D. C., defendants 

Civil Action No. 1455—’48 

Suit for a Preliminary and Permanent Injunction 

Complaint 

The plaintiff for his cause of action complains of the 
defendants and alleges: 





60 


1. That the plaintiff is a citizen of the United States and 
resides at 806 Sherman Avenne in Willow Grove, State of 
Pennsylvania, and brings this suit in his own right. 

2. That the said defendant, James V. Forrestal, is the 
duly appointed, acting and qualified Secretary of the Na¬ 
tional Defense of the United States and is the official finally 
charged by law with the administration of all laws relating 
to the employment of civilian personnel in the Navy Depart¬ 
ment of the United States. 

3. That the said defendant, John L. Sullivan, is the duly 
appointed, acting and qualified Secretary of the Navy, and 
acts under the orders and directions of said defendant, 
James V. Forrestal, in his capacity as Secretary of National 
Defense, is also charged by law with the administration and 
employment of all civilian employees of the United States 
employed in or under the jurisdiction of the Navy Depart¬ 
ment of the United States. 

4. That many civilian employees of the Navy Department 
are required to be qualified in their various employment 
according to the provisions of the United States Civil Serv¬ 
ice Acts, and the rules and regulations of the United States 
Civil Service Commission, and that each of the said defend¬ 
ants is required under the laws of the United States to fill 
aiiy and all civilian positions falling within the classified 
and unclassified service from lists of persons who have 
been found to be qualified for such positions by the United 
States Civil Service Commission. 

5. That the plaintiff enlisted in the military service of 
the United States on October 18,1914, and served continu¬ 
ously in such service until on or about August 1,1918, when 
he was honorably discharged from the military service. 

6. That on August 4,1940, the plaintiff having previously 
qualified under file Civil Service Act of the United States 
entered the services of the United States as a civilian em¬ 
ployee at the Philadelphia Pennsylvania Naval Shipyard in 
the capacity of Pipefitter and that he continued to be em¬ 
ployed in that capacity until June 6,1942, when he was pro¬ 
moted to a Snapper and that thereafter he served in that 
capacity continuously until the month of September, 1943, 
when he was promoted to Leadingman, in which position he 
served continuously until November 4, 1946. 

7. The plaintiff further alleges on or about November 4, 
1946, without just cause or provocation the plaintiff was 
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reduced in grade from a Leadingman to Pipefitter, Maxi¬ 
mum pay rate, and that as a result thereof he brought Civil 
action No. 37942 in the District Court of the United States 
for the District of Columbia against the said defendant, 
James V. Forrestal, then Secretary of the Navy, that pend¬ 
ing adjudication of said civil action the plaintiff was re¬ 
stored to the position of Leadingman Pipefitter on April 11, 
1947, but was not restored as of the date of his illegal and 
unlawful demotion on November 4,1946. 

8. The plaintiff further alleges that Civil Action 37942 
mentioned in paragraph 7 hereof is still pending in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, a stipulation having been entered into to the effect that 
the ultimate action in the case would be governed by the 
opinion and decision of the United States Court of Appeals 
for the District of Columbia in the case of Harvey A. Edge 
v. Civilian Production Association, J. D. Small, Administra¬ 
tor, now pending on appeal and which has not been decided 
by the said Court of Appeals. 

! 9. The plaintiff further alleges that the said defendants 
have complete and direct control over the Philadelphia 
Naval Shipyard in their official capacities, and that the offi¬ 
cers and personnel directing the operation of the said Phila¬ 
delphia Naval Shipyard are directly under their supervi¬ 
sion, and subject to all lawful orders which may or should 
be issued by the said defendants in their official capacities. 

10. The plaintiff further alleges that as a civilian em¬ 
ployee of the United States he is entitled to all of the rights, 
benefits and privileges as such employee, and as an honor¬ 
ably discharged soldier of the United States during the pe¬ 
riod when the United States was at war with Germany, the 
plaintiff is entitled to all of the rights, benefits and privi¬ 
leges accruing to him under the various statutes of the 
United States commonly known as the Veterans Preference 
Acts, and particularly the Act of August 23, 1912, 37 Stat. 
413, 5 U.S.C.A. 648, and the Act known as the Veterans 
Preference Act of June 27, 1944, 58 Stat. 387, 5 U.S.C.A. 
851, all of which said Acts are binding on the said defend¬ 
ants and protect the plaintiff in his position and grade as 
an employee of the United States. 

11. The plaintiff further alleges that notwithstanding the 
preference which the plaintiff had in his position as Lead¬ 
ingman Pipefitter the said defendants, acting through their 
officials at the Philadelphia Naval Shipyard on March 17, 
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1948, served upon the plaintiff a notice in writing that effec¬ 
tive May 17, 1948, he would be demoted in grade from a 
Leadingman Pipefitter to Pipefitter, Maximum pay rate, 
and that there would be kept and maintained in his place 
and stead said employees, to-wit: James J. Murnane, James 
R. Breenan, Henry Bayard and Julius McCarthy. That a 
true and correct copy of the said notice is hereto attached 
and marked Exhibit “ A”, and hereby incorporated as fully 
as if set forth at length herein. 

12. The plaintiff further alleges that on March 15, 1948 
and at all times since, the plaintiff’s efficiency rating is good 
or better and that the said James J. Murnane, James R. 
Breenan, Henry Bayard and Julius McCarthy, mentioned in 
said notice as persons who are to fill positions as Leading- 
men Pipefitters are not all persons who are honorably dis¬ 
charged soldiers, sailors or marines of the United States 
and are not otherwise entitled to preference in the positions 
of Leadingmen Pipefitters over and above the rights and 
privileges of the plaintiff. 

13. The plaintiff further alleges that the demotion of the 
plaintiff from a Leadingman Pipefitter to a Pipefitter, Maxi¬ 
mum pay rate, as of May 17, 1948, was due to reduction in 
force at the Philadelphia Naval Shipyard because of a 
surplus of personnel in a supervisory capacity. 

14. The plaintiff further alleges that his demotion as of 
May 17,1948, to a Pipefitter, Maximum pay rate, is illegal 
and unlawful in that his efficiency rating is good or better, 
and that the Act of August 23, 1912, 5 U.S.C.A. 648, pro¬ 
vides that in the reduction of a force in any of the executive 
departments, no honorably discharged soldier or sailor 
whose record is rated good shall be dropped, discharged or 
reduced in rank or salary, and that the proposed demotion of 
the plaintiff will reduce both his rank and salary, and that 
the provisions of the said statute were extended by execu¬ 
tive orders of the President of the United States on March 
3, 1923, and June 4, 1925, to cover the plaintiff and other 
employees of the United States in similar positions, and that 
the plaintiff could not be legally or lawfully demoted from 
the grade of Leadingman Pipefitter to a Pipefitter, Maxi¬ 
mum pay rate, in view of the said statute and the said Exe¬ 
cutive Orders of the President above referred to. 

15. The plaintiff further alleges that he is also entitled to 
all of the rights, benefits and privileges given to civilian em¬ 
ployees of the United States who are honorably discharged 
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soldiers and sailors who served during a period of the first 
World War under and by virtue of the Veterans Preference 
Acts of June 27, 1944, and particularly sections 2, 12 and 
14 of the said Veterans Preference Acts, and that in view 
of his preference accorded both under the statute and Execu¬ 
tive Orders alleged in paragraph 14 hereof, and the said 
Veterans Preference Acts of June 27, 1944, the plaintiff is 
entitled to his position as Leadingman Pipefitter so long as 
such position exists in the said Philadelphia Naval Ship¬ 
yard and so long as his efficiency rating is good or better. 

16. The plaintiff further alleges that in reaching the 
conclusion that the said plaintiff should be demoted to a 
grade of Pipefitter, Maximum pay rate, the said officers and 
officials of the Philadelphia Naval Shipyard under the juris¬ 
diction of the said defendants, did not file charges alleging 
that the plaintiff was guilty of misconduct, was inefficient, 
or had committed a public offense, but on the contrary, the 
said officers and officials of the said Philadelphia Naval 
Shipyard claimed and pretended to claim that the said de¬ 
motion to Pipefitter, Maximum pay rate, was made under 
section 14 of the Veterans Preference Act of June 27,1944, 
for such cause as would promote the efficiency of the service, 

, and the plaintiff further alleges that the action of the said 
officials pretending to act in the matter for such cause as 
will promote the efficiency of the service, attempted to, and 
in fact did, compare the relative qualifications of the plain¬ 
tiff with other employees who had no preference in their 
employment, and who were not honorably discharged sol¬ 
diers and sailors of the United States, and that all such 
method of comparison of relative ability of such employees 
with the ability of the plaintiff is illegal and unlawful, and 
that under the provisions of section 14 of the Act of June 
27, 1944, the plaintiff could only be discharged, demoted, 
or reduced in rank or compensation for such cause as will 
promote the efficiency of the service, and that the said 
language means that the plaintiff could only be demoted, 
discharged or reduced in rank or compensation when he 
had been guilty of misconduct, inefficiency, or had com¬ 
mitted a public offense such as is provided in the Act of 
August 24,1912, 37 Stat. 555, 5 U.S.C.A. 652, providing for 
the removal of personnel from the classified civil service 
for cause, and that the plaintiff has not been served with 
any charges of any kind, nature or description, as is pro¬ 
vided must be done before removal from the civil service. 

17. The plaintiff further alleges that the action or pre¬ 
tended action of the said officers and officials of the Phila- 
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delphia Naval Shipyard to demote the plaintiff in accord¬ 
ance with section 14 of the Veterans Preference Act is un¬ 
lawful and illegal and contrary to the rights, benefits and 
privileges accorded to the plaintiff as civilian employee and 
preference eligible under the laws of the United States, the 
Executive Orders of the President of the United States, 
and the regulations of the United States Civil Service Com¬ 
mission in such cases provided. 

18. The plaintiff further says that unless this Court issues 
a preliminary injunction restraining the said defendants 
from demoting the plaintiff from a Leadingman Pipefitter 
to Pipefitter, Maximum grade, as of May 17,1948, the plain¬ 
tiff will suffer irreparable damage, suffer the loss of reten¬ 
tion rights, and be otherwise damaged, and that this Court 
in the interest of right and justice, and to prevent the illegal 
and unlawful actions of the defendants should issue a pre¬ 
liminary injunction restraining the said defendants from 
demoting the plaintiff to the grade of Pipefitter, Maximum 
pay rate, until a final hearing, and that when a final hearing 
is held such injunction should be made final, or at least dur¬ 
ing the period that such a position as Leadingman Pipe¬ 
fitter exists in the said Philadelphia Naval Shipyard, and 
the plaintiffs efficiency rating is good or better. 

19. The plaintiff further alleges that he has no speedy 
adequate remedy at law, and that the said defendants should 
be restrained in their illegal and unlawful acts as herein¬ 
before alleged. 

1 20. The plaintiff further alleges that should the defend¬ 
ants claim or pretend to claim that the plaintiff has not ex¬ 
hausted his rights on appeal to the United States Civil Serv¬ 
ice Commission that the Court grant an order restraining 
the said defendants from demoting the plaintiff to the grade 
of Pipefitter, Maximum pay rate, pending consideration 
of such an appeal upon such terms and conditions as the 
Court may impose. 

Wherefore the plaintiff prays: 

1. That due process issue directing and commanding the 
said defendant, John L. Sullivan as Secretary of the Navy, 
to appear and answer this supplemental bill of complaint. 

2. That the Court issue a preliminary injunction restrain¬ 
ing the said defendants, and each of them, from demoting 
the plaintiff from Leadingman Pipefitter to Pipefitter, 
Maximum pay rate, on May 17, 1948, and that on a final 
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hearing that such injunction be made permanent so long as 
the plaintiff is an employee of the Philadelphia Naval Ship¬ 
yard, and so long as his efficiency rating is good or better 
and the position of Leadingman Pipefitter exists in said 
naval shipyard. 


3. That the plaintiff have such other and further relief 
as to the Court may appear to be equitable and just in the 
premises. 


! 


Charles W. Reeves, 

Plaintiff. 


C. L. Dawson, 

Attorney for the Plaintiff, 

91715th Street, N. W., 
Washington 5, D. C. 


State of Pennsylvania, 
Comity of Montgomery: 


Charles W. Reeves, being first duly sworn according to 
law upon his oath deposes and says that he is the plaintiff 
in the above entitled action ; that he has read the within and 
foregoing complaint and. knows the contents thereof; that 
the matters and things therein stated of his personal knowl¬ 
edge are true, and those stated upon information and belief 
he believes to be true. 

(S.) Charles W. Reeves. 


Subscribed and sworn to before me this 3rd day of March, 
A.D., 1948. 

(S.) Elsie G. Hower, 

Notary Public in and for the 

Comity of Montgomery, 
State of Pennsylvania. 


October 18,1948. 

Filed October 18,1948 

Order 

This cause having come on for hearing on defendants* 
motion and plaintiff *s cross-motion for summary judgment, 
and the Court having examined, and considered the affidavits 
and evidence of record filed by the parties, and the verified 
pleadings; and the parties by their counsel having submitted 



66 


the cause for final adjudication on the issues framed by the 
pleadings, motions, and affidavits, upon consideration 
thereof, after oral argument, and submission of briefs, it is 
hereby Ordered, Adjudged and Decreed that: 

1. The motion for summary judgment filed herein by 
defendants be and the same is hereby denied. 

2. The cross-motion for summary judgment filed herein 
by plaintiff be, and the same is hereby granted. 

3. The defendants James Forrestal, Secretary of National 
Defense, and John L. Sullivan, Secretary of the Navy be, 
and they are hereby ordered and directed to restore plain¬ 
tiff to duty and pay status, as of May 17, 1948, in the same 
position from which he was separated on May 17,1948, and 
to grant plaintiff any benefit of all rights, emoluments, and 
privileges flowing from a continuity of service from the 
time of his wrongful demotion on May 17, 1948 to the date 
hereof, and henceforth. 

Jas. W. Morris, 

Justice. 


October 18,1948. 

Filed December 23, 1948 

Designation of Consolidated Record on Appeal and Stipu¬ 
lation Pursuant to Rule 12(c) of the United States 

Court of Appeals for the District of Columbia Circuit 

Each of the above named plaintiffs and defendants desig¬ 
nates the following portions of the record of proceedings 
and evidence to be contained in the consolidated record on 
appeal: 

1. Complaint filed April 8, 1948, by Jepson L. Nelson in 
Civil Action No. 1454-48, with attached Exhibit “A”. 

2. Plaintiffs 7 Motion for Preliminary Injunction filed 
April 8,1948, in Civil Action No. 1454-48. 

3. Defendants 7 Motion for Summary Judgment filed June 
6,1948, in Civil Action No. 1454-48, with annexed affidavits 
of John L. Sullivan, and Charles R. Peck, in support. 

4. Plaintiff 7 s Motion for Summary Judgment in Accord¬ 
ance with the Prayer of the Complaint filed June 15, 1948, 
in Civil Action No. 1454-48. 
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5. Order denying Plaintiff’s Motion for a Preliminary 
Injunction and Advancing Cause for Trial filed June 30, 
1948, in Civil Action No. 1454-48. 

6. Findings of Fact and Conclusions of Law filed June 30, 
1948, in Civil Action No. 1454-48. 

! 7. Order denying Defendants’ Motion for Summary 

Judgment and granting Plaintiff’s Motion for Summary 
Judgment filed October 18,1948, in Civil Action No. 1454-48. 

8. Notice of Appeal by James V. Forrestal and John L. 
Sullivan filed December 16,1948, in Civil Action No. 1454-48. 

9. Complaint filed April 8,1948, by Charles W. Reeves in 
Civil Action No. 1455-48. 

10. This Designation of Consolidated Record on Appeal 
and Stipulation pursuant to Rule 12(c) of the United States 
Court of Appeals of the District of Columbia Circuit. 

Stipulation 

These appeals being from orders in Civil Actions No. 
1454-48 and No. 1455-48, which were consolidated for hear¬ 
ing in the District Court, it is accordingly stipulated and 
agreed, pursuant to Rule 12(c) of the United States Court 
of Appeals from the District of Columbia Circuit, by all the 
parties to these appeals, solely for the purposes of such 
appeals: 

1. That the material facts in Civil Actions No. 1454-48 
and No. 1455-48 are identical and involve identical questions 
of law. 

2. That each of the filings in Civil Action No. 1454-48, 
designated above in paragraph “1” to “8”, inclusive, is a 
substantial duplication of a corresponding filing of like 
description and substance filed on the same date in Civil 
Action No. 1455-48, which case was consolidated for hearing 
by the District Court with Civil Action No. 1455-48. 

3. That the material allegations and evidence filed and 
admitted on behalf of plaintiff Jepson L. Nelson in Civil 
Action No. 1454-48 shall be deemed the material allegations 
and evidence filed and admitted on behalf of plaintiff 
Charles R. Reeves in Civil Action No. 1455-48. 

; 4. That the material allegation and evidence filed and 
admitted on behalf of defendants in Civil Action No. 1454-48 
shall with like effect be deemed the material allegations and 
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evidence filed and admitted on behalf of defendants in Civil 
Action No. 1455-48. 

5. That the matters stated and considered, and the ques¬ 
tions determined by the District Court in Civil Action No. 
1454-48 shall with like effect be deemed the matters stated 
and considered and the questions determined by said Dis¬ 
trict Court in Civil Action No. 1455-48. 

E. Leo Backus, 

Attorney, Department of Justice 
Attorney for Defendants. 

Claude L. Dawson, 

917-15th Street, N. W., 

Washington, D. C., 

Attorney for Plaintiffs. 

Filed January 23, 1949 

Supplemental Designation of Consolidated Record 

Each of the above-named defendants designates the fol¬ 
lowing portions of the record of the proceedings and evi¬ 
dence to be contained in the consolidated record on appeal: 

1. Order denying Defendants’ Motion for Summary Judg¬ 
ment and granting Plaintiff’s Motion for Summary Judg¬ 
ment filed October 18,1948, in Civil Action No. 1455-48. 

2. This Supplemental Designation of Consolidated Record. 

E. Leo Backus, 

Attorney, Department of Justice 
Attorney for Defendants. 
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United States Court of Apprala 

Fob the District of Columbia Circuit 

No. 10,109 

Louis Johnson, Secretary of National Defense, et al, 

Appellants, 
v. 

Jepson L. Nelson, Appellee 

No. 10,110 

Louis Johnson, Secretary of National Defense, et al., 

Appellants, 

v. 

Charles W. Reeves, Appellee \ 


Appeal From the United States District Court for the 

District of Columbia 


BRIEF OF APPELLEES 


ADDITIONAL STATEMENT OF THE CASES 

The Appellees, Jepson L. Nelson and Charles W. Reeves, 
are both honorably discharged soldiers of the United States 
who served during the period of World War I. Mr. 
Nelson has been employed in the Philadelphia Naval Ship- 
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yard since January 2, 1941 continuously, and on January 
3, 1944 was promoted from the grade of First Class Elec¬ 
trician to a Leadingman Electrician. Due to a reduction in 
force in the Philadelphia Naval Shipyard, on May 17,1948 
he was reduced from a Leadingman Electrician to an Elec¬ 
trician, Maximum Pay Bate, with resulting loss of grade 
and salary. Mr. Reeves was employed in the Philadelphia 
Naval Shipyard on August 4, 1940 in the capacity of a 
pipefitter and served continuously to date. During the 
month of September, 1943, he was promoted to the grade 
of a Leadingman Pipefitter. On May 17, 1948 he was re¬ 
duced from a Leadingman Pipefitter to a Pipefitter with 
resulting loss of grade and salary. In both instances, at 
the time of the reduction in rank, grade and salary, the 
Appellees’ efficiency ratings were good or better. The 
Appellants ignoring the provisions of the various veter¬ 
ans preference Acts, in fact in very defiance of the said 
Acts and Executive Orders, reduced the Appellees in rank, 
grade and salary due to a reduction in the force in the 
Philadelphia Naval Shipyard. At the same time, the Ap¬ 
pellants kept and maintained, in the Philadelphia Naval 
Shipyard, numerous employees, all named in the com¬ 
plaints, who are not honorably discharged soldiers, sailors 
or marines in the positions and grades of the Appellees. 
The action of the Appellants in this regard was a plain, 
deliberate and wilful violation of the statutes, and Execu¬ 
tive Orders granting veterans’ preference to honorably 
discharged soldiers, sailors and marines in governmental 
service, so that when the motions for summary judgment 
filed by the Appellants, and the Appellees, Mr. Justice 
Morris found little or no difficulty, without extended argu¬ 
ment, in sustaining the Appellees’ motion for a summary 
judgment. The judgment entered in each case simply re¬ 
stored each Appellee to the rank, grade and salary from 
which each had been illegally and unlawfully reduced and 
placed them in a pay status as of that date which was 
May 17,1948 in each case. 
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PERTINENT STATUTES AND REGULATIONS 


Act of August 15,1876, 

• • • In making any reduction of force in any of 
the executive departments, the head of such depart¬ 
ment shall retain those persons who may be equally 
qualified who have been honorably discharged from 
the military or naval service of the United States, 
and the widows and orphans of deceased soldiers and 
sailors, (c. 287, Sec. 3,19 Stat. 143,169, 5 U. S. C. 37) 

Act of August 23,1912, 


• • • in the event of reductions being made in the 
force in any of the executive departments no honor¬ 
ably discharged soldier or sailor whose record in said 
department is rated good shall be discharged or 
dropped or reduced in rank or salary. 

Any person knowingly violating the provisions of 
this section shall be summarily removed from office, 
and may also upon conviction thereof be punished by 
a fine of not more than $1,000.00 or by imprisonment 
for not more than one year. (c. 350, Sec. 4, 37 Stat. 
413; Feb. 28,1916, c. 37, Sec. 1,39 Stat. 15.) (5 U. S. C. 
648) 

“Sec. 652. Removals from classified civil service 
only for cause. No person in the classified civil serv¬ 
ice of the United States shall be removed therefrom 
except for such cause as will promote the efficiency of 
said service and for reasons given in writing, and the 
person whose removal is sought shall have notice of 
the same and of any charges preferred against him, 
and be furnished with a copy thereof, and also be al¬ 
lowed a reasonable time for personally answering the 
same in writing; and affidavits in support thereof; but 
no examination of witnesses nor any trial or hearing 
shall be required except in the discretion of the officer 
making the removal; and copies of charges, notice of 
hearing, answer, reasons for removal, and of the order 
of removal shall be made a part of the records of the 
proper department or office, as shall also the reasons 
for reduction in rank or compensation .’* (5.U. S. C. 
652) 
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‘‘Sec. 851. Persons entitled to federal employment 
preferences. In certification for appointment, in ap¬ 
pointment, in reinstatement, in re-employment, and in 
retention in civilian positions in all establishments, 
agencies, bureaus, administrations, projects, and de¬ 
partments of the Government, permanent or tempo¬ 
rary, and in either (a) the classified civil service; (b) 
the unclassified civil service; (c) any temporary or 
emergency establishment, agency, bureau, administra¬ 
tion, project, and department created by Acts of Con¬ 
gress or Presidential Executive order; and (d) the 
civil service of the District of Columbia, preference 
shall be given to (1) those ex-service men and women 
who have served on active duty in any branch of the 
armed forces of the United States and have been sepa¬ 
rated therefrom under honorable conditions and who 
have established the present existence of a service- 
connected disability or who are receiving compensa¬ 
tion, disability retirement benefits, or pension by rea¬ 
son of public laws administered by the Veterans’ 
Administration, the Department of the Army or the 
Navy Department; (2) the wives of such service-con¬ 
nected disabled ex-servicemen and as have themselves 
been unable to qualify for any civil-service appoint¬ 
ment; (3) the unmarried widows of deceased ex-serv¬ 
icemen who have served on active duty in any branch 
of the armed forces of the United States during any 
war, or in any campaign or expedition (for which a 
campaign badge has been authorized), and who were 
separated therefrom under honorable conditions; and 
(4) those ex-servicemen and women who have served 
on active duty in any branch of the armed forces of 
the United States during any war, or in any campaign 
or expedition (for which a campaign badge has been 
authorized), and who were separated therefrom under 
honorable conditions; and (4) those ex-servicemen and 
women who have served on active duty in any branch 
of the armed forces of the United States, during any 
war, or in any campaign or expedition (for which a 
campaign badge has been authorized), and have been 
separated therefrom under honorable conditions. 
(June 27, 1944, ch. 287, Sec. 2, 58 Stat. 387, amended 
July 26, 1947, c. 343, Title n. Sec. 205(a), 61 Stat. 
501) (5U.S.C.851)” 
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“Sec. 861. Reduction in personnel; considerations 
affecting release. In any reduction in personnel in 
any civilian service of any Federal agency, competing 
employees shall be released in accordance with Civil 
Service Commission regulations which shall give due 
effect to tenure of employment, military preference, 
length of service, and efficiency ratings; Provided, 
That the length of time spent in active service in the 
armed forces of the United States of each such em¬ 
ployee shall be credited in computing length of total 
service; Provided further, That preference employees 
whose efficiency ratings are ‘good’ or better shall be 
retained in preference to all other competing em¬ 
ployees and that preference employees whose efficiency 
ratings are below ‘good’ shall be retained in prefer¬ 
ence to competing nonpreference employees who have 
equal or lower efficiency ratings: And provided fur¬ 
ther, That when any or all of the functions of any 
agency are transferred to, or when any agency is re¬ 
placed by, some other agency shall first be transferred 
to the replacing agency, or agencies, for employment 
in positions for which they are qualified, before such 
agency, or agencies, shall appoint additional employees 
from any other source for such positions. (June 27, 
1944, ch. 287, Sec. 12, 58 Stat 390.)” (5 U. S. C. 861) 
“Sec. 863. Discharge, suspension, etc., only for 
cause; reason in writing; advance notice; personal ap¬ 
pearance; findings and recommendations. No perma¬ 
nent or indefinite preference eligible, who has com¬ 
pleted a probationary or trial period employed in the 
civil service, or in any establishment, agency, bureau, 
administration, project, or department, hereinbefore 
referred to shall be discharged, suspended for more 
than thirty days, furloughed without pay, reduced in 
rank or compensation, or debarred for future appoint¬ 
ment except for such cause as will promote the effi¬ 
ciency of the service and for reasons given in writing, 
and the person whose discharge, suspension for more 
than thirty days, furlough without pay or reduction 
in rank or compensation is sought shall have at least 
thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to 
be guilty of a crime for which a sentence of imprison- 

% 
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ment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed action; 
such preference eligible shall be allowed a reasonable 
time for answering the same personally and in writing, 
and for furnishing affidavits in support of such answer, 
and shall have the right to appeal to the Civil Service 
Commission from an adverse decision of the adminis¬ 
trative office so acting, such appeal to be made in writ¬ 
ing within a reasonable length of time after the date 
of receipt of notice of such adverse decision; Pro¬ 
vided, That such preference eligible shall have the 
right to make a personal appearance, or an appearance 
through a designated representative, in accordance 
with such reasonable rules and regulations as may be 
issued by the Civil Service Commission; after investi¬ 
gation and consideration of the evidence submitted, 
the Civil Service Commission shall submit its findings 
and recommendations to the proper administrative 
office and shall send copies of same to the appellant 
or to his designated representative, and it shall be 
mandatory for such adnnnstrative officer to take such 
corrective action as the Commission may declare any 
such preference eligible who may have been dismissed 
or furloughed without pay to be eligible for the pro¬ 
visions of section 864 of this title. (June 27, 1944, 
ch. 287, Sec. 14, 58 Stat. 390, amended Aug. 4, 1947, 
C. 447,61 Stat 723.) ” (5 U. S. C. 863) 

“Sec. 867. Repeal of inconsistent laws; saving 
clause. All Acts and parts of Acts inconsistent with 
the provisions hereof are hereby modified to conform 
herewith, and this chapter shail not be construed to 
take away from any preference eligible any rights 
heretofore granted to, or possessed by, him under any 
existing law, Executive order, civil-service rule or 
regulation, of any department of the Government or 
officer thereof. (June 27, 1944, c. 287, Sec. 18 } 58 
Stat 391)” 
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SUMMARY OF THE ARGUMENT OF THE 


APPELLEES 

The Appellees are permanent civil service employees of 
the United States who are also entitled to Veterans Pref¬ 
erence nnder the statutes and the Executive orders of the 
President of the United States. The Appellees rely upon 
the Act of August 23, 1912 (37 Stat. 413) 5 U. S. C. 648, 
and Section 12 of the Veterans Preference Act of June 
27,1944 (5U.S. C.861). 

The reduction of the Appellees in their rank, grade and 
salary arose from a reduction in the force in the Phila¬ 
delphia Naval Shipyard such as is clearly contemplated 
under the Act of August 23, 1912, supra, and the Execu¬ 
tive Order No. 3801 of March 3, 1923. Section 18 of the 
Veterans Preference Act of June 27,1944 (5 U. S. C. 867) 
validated all prior Executive Orders of the President of 
the United States relative to the preference given to vet¬ 
erans preference eligibles, and preserved for all employees 
entitled to veterans preference on June 27,1944, all rights 
and preferences which existed prior to the enactment of 
the Act of June 27,1944. 

The Appellants will attempt to rely on Section 14 of the 
Veterans Preference Act of June 27,1944 (5 U. S. C. 863). 
The Appellees ’ rights to retention in their rank, grade and 
salary are fixed and determined by the Act of August 23, 
1912, supra, as extended by Executive Orders of the Presi¬ 
dent, and Section 12 of the Veterans Preference Act of 
June 27,1944, supra. These statutes and executive orders 
relate to rules governing when there is a reduction in the 
force in the field service or departments, such as the Phila¬ 
delphia Naval Shipyard, and are the specific statutes and 
Executive Orders which apply to the facts in the cases. 
Section 14 of the Veterans Preference Act only applies 
to where there are causes for discharge, suspension, fur¬ 
lough without pay, with resulting penalty for reduction in 
rank or compensation “for such cause as will promote the 
efficiency of the service”. 
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The words, “for snch cause as will promote the efficiency 
of the service” were borrowed from the Act of August 
24, 1912, c. 389, Par. 6 , 37 Stat. 555, (5 TJ. S. C. 652) re¬ 
lating to the removal of the classified civil service em¬ 
ployees only for cause. Section 14 therefore applies to re¬ 
movals from the services of the United States of employees 
entitled to Veterans Preference “only for cause”, and 
under this section there is no authority for an agency, 
bureau or department of the government to compare the 
relative qualifications of veterans in government employ¬ 
ment with good or better efficiency ratings with other em¬ 
ployees of like or better efficiency ratings. There is no 
language under Section 14 which deals with or destroys 
the rights of employees like the Appellees who have good 
or better efficiency ratings in the event of the reduction 
in the force in any agency, bureau or department. The lan¬ 
guage “for such cause as will promote the efficiency of 
the service” was never prior to the year 1946 construed 
by the Civil Service Commission to apply to reductions in 
force, or to authorize the comparison of relative qualifica¬ 
tions of employees in order to totally destroy veterans 
preference rights. The Appellees contend that the lan¬ 
guage means what the Civil Service Commission held it to 
mean for a period of some 42 years prior to its adoption 
by Congress in the Veterans Preference Act of June 27, 
1944. 

No question of the Appellees failure to exhaust any 
administrative remedy was raised in the District Court 
or argued before Mr. Justice Morris. The Appellees’ 
rights are fixed and determined by the statutes and Execu¬ 
tive Orders and it is not necessary to exhaust any adminis¬ 
trative rights even though they exist when the rights of 
the Appellees are fixed and determined by statutes and 
executive orders, for any such appeal would be futile as 
any such administrative appeal board is bound by the pro¬ 
visions of the statutes and executive orders applied to 
undisputed facts. 
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ARGUMENT AND BRIEF 

For the convenience of the Court the Appellees present 
their argument and brief on the questions involved in the 
same order as presented by the Appellants’ brief. 

Point 1 

Point 1 of the Appellants’ brief asserts that the demo¬ 
tions of the Appellees were fully authorized by law. No 
statement could be farther from the truth. The Appellees 
are Veterans Preference eligibles both under the statutes 
and Executive Orders as they existed prior to the Act of 
June 27, 1944, known as the Veterans Preference Act, but 
their reduction in rank, grade and salary was a deliber¬ 
ate violation of the statutes and applicable Executive 
Orders granting preference to them in governmental em¬ 
ployment. The Act of August 23, 1912, 5 U. S. C. 648, 
provided as follows: 

“In the event of reductions being made in the force 
in any of the executive departments no honorably dis¬ 
charged soldier or sailor whose record in said depart¬ 
ment is rated good shall be discharged or dropped 
or reduced in rank or salary. 

“Any person knowingly violating the provisions of 
this section shall be summarily removed from office, 
and may also upon conviction thereof be punished by 
a fine of not more than $1,000 or by imprisonment for 
not more than one year. (Aug. 23,1912, c. 350, Sec. 4, 
37 Stat. 413; Feb. 28,1916, c. 37, Sec. 1, 39 Stat. 15.) ” 

This preference granted to the Appellees was extended 
by Executive Order No. 3801 on March 3, 1923, extending 
the provisions of the statute to the field service, and prior 
to this Executive Order, the Executive Order No. 3567 
of October 24, 1921 granted an absolute preference. In 
the year 1936, Departmental Circular 146, U. S. Civil Serv¬ 
ice Commission extended the preference to positions not 
under Civil Service. 
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ATI of this was authoritatively decided by the Supreme 
Court of the United States on June 1, 1948 in the case of 
Hilton v. Sullivan, Secretary of Navy, reported in 334 
U. S. 323-342, 92 L. Ed. 1416. In that case, th§ plaintiff, 
Hilton, an employee without veterans preference attempted 
to raise the validity of the regulations of the Civil Service 
Commission granting preference to veterans such as these 
Appellees. 

Mr. Justice Black who wrote the Court’s opinion on page 
1425 of the Law Edition report said: 

“There is nothing ambiguous about this 1912 pro¬ 
vision. It was an absolute command that no govern¬ 
mental department should discharge, drop, or reduce 
in rank any honorably discharged veteran government 
employee with a rating of ‘good’. Length of service 
in no way qualified the preference given the veteran. 
Any subsequent executive orders not only recognized 
this provision as giving veterans an absolute prefer¬ 
ence, 7 but also extended the preference to veterans in 
the field service 8 and to positions not under civil serv¬ 
ice. 9 

Executive Order 4240 of June 4, 1925, as amended 
by Executive Order 5068 of March 2, 1929, provided, 
as does Subgroup A-l here, an absolute retention pref¬ 
erence for veterans over nonveterans where the veter¬ 
ans’ efficiency ratings were ‘good’, and a similar abso¬ 
lute preference over nonveterans whose ratings were 
less than good if the veterans 7 ratings were equal to 
those of the nonveterans. ^ And at the time of passage 
of the Veterans Preference Act of 1944, there were 
1943 Civil Service Regulations outstanding 10 which 

7 Section 7, Executive Order 3567, October 24,1921. 

* Executive Order 3801, March 3, 1923. • 

9 Departmental Circular 146, U. S. Civil Service Commission, October 
22, 1936. 

10 5 Code Fed. Reg. (Supp. 1943) Sec. 12.-301-12^13. These regula¬ 
tions, like those attacked here, separated all civil service employees into 
different categories according to their tenure, with permanent employees 
having the highest retention status. Thus all permanent employees, re¬ 
gardless of veteran’s preference and of efficiency rating, enjoyed priority 
over all employees with limited tenures. 
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granted veterans with permanent tenure and with a 
rating of ‘good’ or higher, precisely the same abso¬ 
lute retention preference over nonveterans which is 
now afforded by Subgroup A-l, here attacked as in¬ 
valid. Consequently, a holding that veterans with a 
rating of ‘good’ no longer have a retention preference 
over nonveterans with longer service, would mean that 
passage of the Veterans Preference Act in 1944 nar¬ 
rowed the long-existing scope of veterans’ preferences 
in case of reduction in force of government personnel. 
The purpose of that Act’s sponsors and of Congress 
in passing it appears to have been precisely the oppo¬ 
site — to broaden rather than narrow the preference.. 

The Senate Civil Service Committee was told by the 
congressional sponsor of the'measure that ‘this bill 
takes away no existing veterans’ preference, either by 
statute or Executive order, but it does strengthen, 
broaden and implement the veterans’ preference policy 
heretofore in effect,’ and that it would ‘give legisla¬ 
tive sanction to existing veterans’ preference, to the 
rules and regulations in the executive branch of the 
Government ...” 11 A member of the Civil Service 
Commission in explaining the bill to the Senate Com- 
npttee called the proviso here involved the ‘heart of 
the section,’ 12 and stated that it ‘was substantially 
the same’ as the 1912 Act, 1 * which as before pointed 
out provided for an absolute veterans’ retention pref¬ 
erence without regard to length of service. 14 And in 


11 Hearings before Senate Committee on Civil Service on S 1762 and 
HR 4115, 78th Cong. 2d Sess. 8-9. 

«Id. at 29. 

“ Id. at 27, 29. 

14 Three veterans' organizations collaborated with the legislative spon¬ 
sors in drafting the Act. Hearings before Senate Committee on Civil. 
Service on S 1762 and HR 4115, 78th Cong. 2d Sess. 8. A representa¬ 
tive of one of these organizations stated to the Committee: “This 
measure gives to honorably discharged veterans of World War I and 
World War II, their widows, and the wives of disabled veterans who them¬ 
selves are not qualified, preference in employment where Federal funds 
are disbursed. It provides, by law, a definite preference both in appoint¬ 
ment and retention in Federal positions. While such a preference in 
many instances now exists by virtue of Executive orders and Civil Serv- 
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explaining the Bill on the floor of the House, the spon¬ 
sor and active proponents of the measure explained it 
as strengthening and broadening veterans’ preferences 
then embodied in statutes and executive orders. 18 

Not only did the friends of the Veterans Preference 
Act explain to the Senate Committee on Civil Service 
and to the Congress the broad preferences the Act 
would grant. Hostile witnesses graphically pointed out 
to the Senate Committee what they deemed would be 
the unfairness of the Act’s effect if passed as written. 
One such witness representing the Civil Service Re¬ 
form League said: “I think you ought to give con¬ 
sideration to . . . retention of veterans in civil serv¬ 
ice regardless of length of service. I do not think 
it is fair, a veteran be retained in service who has 
been in the service 6 months as against a person who 
has been in the service 25 years. I believe some dis¬ 
tinction might be made, otherwise you would do a 
grave injustice to those people who have long years 
of service in civil service.” 18 And another witness 
against the Bill pointed out that under it nonveterans 
would ‘be the first to be laid off and the last to be 
taken on.’ 17 

Thus Congress passed the bill with full knowledge 
that the long standing absolute retention preferences 
of veterans would be embodied in the Act. Petitioner 
makes an appealing argument against this policy. But 
it is a policy adopted by Congress, and our responsi- 


ice Commission regulations, this bill gives such preference a permanent 
standing that cannot be changed except by congressional action. The 
bill, likewise, does not take away from the veteran any rights pre¬ 
viously granted under any existing law, Executive order, civil-service 
rule or regulation of any department of the Government, but prescribes 
by law additional preferences and confirms many now existing by regu¬ 
lation.” Id. at 41-42.. 

15 90 Cong. Bee. 3502, 3503, 3505. 

18 Hearings before Senate Committee on Civil Service on S 1762 and 
HR 4115, 78th Cong. 2d Sess. 33-34. 

17 Id. at 63, 65. 
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bility is to interpret the Act, not to overrule the con¬ 
gressional policy. 1 * 

Affirmed. 

The Appellees’ rights under the Act of August 23,1912, 
5 U. S. C. as extended by the Executive Orders all of 
which have the approval of the Supreme Court in the 
Hilton v. Sullivan, supra, absolutely prohibited the Appel¬ 
lants from reducing the Appellees in rank, grade and sal¬ 
ary so long as the positions and grade existed in the Phila¬ 
delphia Naval Shipyard, and their efficiency ratings were 
good or better, and so long as the positions and grades 
were not filled by other employees with the same prefer¬ 
ence as the Appellees. 

The record in this case shows not only did the positions 
and grades exist in the Philadelphia Naval Shipyard, but 
they were being filled by other employees who had no 
preference (J. A. 39 Nelson) there being 19 of such per¬ 
sons in the Nelson case, and 4 of such employees in the 
Reeves case (J. A. 62). 

The Appellants insist that they have a right to choose 
what employees they desire to maintain in the position 
and grade of Leadingman without regard to the Veterans 
Preference laws or Executive Orders covering the subject. 
matter. 

It was such insistence on the part of Administrative 
Officials that lead to the absolute preference being written 
into the Acts. The Act of August 15, 1876, c. 287, Par. 3, 
19 Stat. 169,5 U. S. C. 37 provided as follows: 


18 It is worthy of note, however, that Congress, in recognition of hard¬ 
ships resulting from replacement of older government employees by vet¬ 
erans, has passed Acts which grant special pensions to employees over 
55 years of age who have worked for the Government for 25 years or 
more and who have been involuntarily separated from the service in re¬ 
ductions in force. (Aug. 8, 1946) 60 Stat. 939, c. 908, 5 USCA Sec. 

691, 2 FGA title 5, Sec. 691; Pub. Law No. 426, 80th Cong. 2d Sees. 
(Feb. 28, 1948). See 90 Cong. Rec. 9201-9202, HR No. 2443, 79th Cong. 
2d Sess. 1, S. Rep. No. 1678, 79th Cong. 2d Sess. 1-2. 
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Sec. 37. Diminution or increase of number of clerks. 
In making any reduction of force in any of the execu¬ 
tive departments, the head of such department shall 
retain those persons who may be equally qualified who 
have been honorably discharged from the military or 
naval service of the United States and the widows and 
orphans of deceased soldiers and sailors. (Aug. 15, 
1876, c. 287, Sec. 3,19 Stat. 169). 

Administrative officials failed to carry out the letter of 
the law, and the Attorney General of the United States 
ruled (27 Op. Attorney General 490) in the year 1909, 
that the preference of ex-soldiers or ex-sailors, or the 
widows and orphans of deceased soldiers or sailors, given 
by the above statute did not entitle them to preference 
over other persons when reductions in salary and rank are 
to be made, even though their qualifications he equal. 

The Court of Claims in its decision of Kevm v. United 
States (1898), 33 Ct. Claims 174, affirmed 177 U. S. 290, 
44 L. Ed. 774 held that to entitle an ex-soldier to reten¬ 
tion in the governmental service in preference to a civilian, 
he must be ‘‘equally qualified” and such qualifications must 
be determined by the head of the department and is not 
subject to review by the Courts. 

It was to nullify the ruling of the Attorney General, and 
the decision of the Court of Claims that Congress enacted 
the statute on August 23, 1912, supra, which granted an 
absolute preference to honorably discharged soldiers and 
sailors or marines in governmental service. 

Mr. Justice Black said in the Hilton case, supra. 

“There is nothing ambiguous about this 1912 pro¬ 
vision. It was an absolute command that no govern¬ 
mental department should discharge, drop, or reduce 
in rank any honorably discharged veteran government 
employee with a rating of ‘good’.” 

This statute was in full force and effect when on May 
17, 1948, the Appellees were reduced in rank, grade and 
salary from Leadingman to a lower grade. 
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The Appellants contend that this statute was Tepealed 
by the Act of June 27,1944, known as the Veterans Prefer¬ 
ence Act There is no basis for this statement. 

The Court of Appeals for the First Circuit passed 
squarely on this contention in the case of Wettre et al v. 
Hague et al, 168 Fed. 2d 825, and based its conclusion on 
the decision of the Supreme Court in the case of Hilton v. 
Sullivan, Secretary of the Navy, supra. The First Circuit 
said: 


(1) When this case was tried below, and even when 
it was argued before us on appeal, it was an open 
question whether the Veterans’ Preference Act of 
1944 narrowed, or whether it left unaffected, the long- 
existing broad scope of the preferences given to vet¬ 
erans by the proviso of Section 4 of the Act of 1912, 
supra, which reads: 

“Provided, That in the event of reductions being 
made in the force in any of the executive departments 
no honorably discharged soldier or sailor whose record 
in said department is rated good shall be discharged 
or dropped or reduced in rank or salary. ’ ’ 

Now, however, this question has been put at rest. 
The very recent decision of the Supreme Court of the 
United States in j Hilton v. Sullivan, 68 S. Ct. 1020, 
1026, authoritatively establishes that Congress in the 
Veterans’ Preference Act of 1944 did not intend to 
restrict, limit or narrow the scope of the benefits con¬ 
ferred upon veterans by earlier legislation, but in¬ 
stead intended to enlarge the preference in govern¬ 
ment employment they already enjoyed. And in the 
Hilton case the Supreme Court said that there was 
nothing ambiguous about the language of the 1912 
proviso quoted above and that “It was an absolute 
command that no governmental department should dis¬ 
charge, drop, or reduce in rank any honorably dis¬ 
charged veteran government employee with a rating 
of ‘good’. Length of service in no way qualified the 
preference given the veteran.’ 9 

The Appellees’ efficiency ratings on May 17, 1948 were 
‘good’ (Nelson J. A. 40, Par. 14 and Beeves J. A. 62, Par. 
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14). The positions and grades existed in the Philadelphia 
Naval Shipyard and were being filled by non-preference 
employees (J. A. 39, Nelson, and J. A. 61-62). The redac¬ 
tion in the rank, grade and salary of the Appellees arose 
from a redaction in the force of the Philadelphia Naval 
Shipyard (J. A. 47, 48-49-50) as is shown from the affidavit 
of the Appellant, John L. Snllivan, Secretary of the Navy. 

What the Appellants really claim is that despite the 
statntes and Execntive Orders granting preference to hon¬ 
orably discharged soldiers, sailors and marines in govern¬ 
ment service so long as their efficiency rating is good or 
better, that they have the right to select as if they were 
private employees who may be employed by the govern¬ 
ment in the Philadelphia Naval Shipyard. 

Mr. Justice Black in the Hilton case said, that the stat¬ 
utes and Executive Orders were an absolute command that 
veterans preference eligibles such as these Appellees shall 
not be reduced in rank, grade or salary so long as their 
efficiency ratings were good. It is Congress of the United 
States, through the statutes granting preference, that gave 
its orders to the Appellants, and neither the Appellants nor 
this Court has the right to ignore the commands of Con¬ 
gress in this regard. 

This Honorable Court has already passed upon a ques¬ 
tion of like nature. 

In the case of Farley v. United States, 92 Fed. 2d 533, 67 
App. D. C. 382, the plaintiff, a postal service employee, 
brought a suit against Farley, Postmaster General, to 
compel the payment of an automatic raise in salary pro¬ 
vided by the statute. The Postmaster General contended 
that any interference with the administration of the Post 
Office Department was a matter not of the concern of the 
Court, but this Court, speaking through Justice Groner 
at page 537 of the Federal Reporter, said: 
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“If the Acts to which we have referred mean what 
we think they mean, and what we think they mean so 
clearly as to leave no room for dispute, then petitioner 
advances by virtue of an Act of Congress wholly with¬ 
out regard to any discretion on the part of the De¬ 
partment, for it is given no power to suspend the 
operation of the automatic promotion statute. The 
question, therefore, is not, as counsel for the Govern¬ 
ment insist, that the effect of mandamus is to invest 
petitioner with an office in defiance of respondent’s 
right to control the internal affairs of his Department. 

It is not the writ which commands petitioner’s pro¬ 
motion to grade 5, but the Act of Congress, which 
neither the Postmaster General nor this Court is at 
liberty to ignore.” 

Nor is the Appellants’ contention that the rights of the 
Appellees must rest upon the provisions of the Act of June 
27,1944 of any benefit to the Appellants. 

The reductions of the Appellees arose from a reduction 
in the force of the Philadelphia Naval Shipyard. Section 
12 of the Act of June 27, 1944 does deal with reductions 
in force. This section provides, among other things, “that 
preference employees whose efficiency ratings are good or 
better shall be. retained in preference to all other compet¬ 
ing employees”. 

The Appellees were competing employees of the Lead- 
ingman non-veterans named in the complaint who were 
kept and maintained in the positions and grade after the 
Appellees were reduced in rank, grade and salary. So 
under either statute or the Executive Orders of the Presi¬ 
dent of the United States, it makes little or no difference . 
whether the Appellees’ rights must rest upon Section 12 
of the Veterans Preference Law of June 27, 1944 or the 
earlier 1912 statute and Executive Orders. 

In fact, Commissioner Fleming of the Civil Service 
Commission, at the Senate Hearing (Hearing 78th Con¬ 
gress 2d Session on S. 1762 and H. K. 4115, page 27), after 
referring to the proviso herein quoted, said: 
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“That proviso is substantially the same as a law 
passed by Congress in 1912 which was interpreted to 
apply only to the departmental service. By Executive 
Order of March 3, 1923, the provisions of the law of 
1912 were likewise extended to the Federal Service, 
so that the last proviso simply continues what has 
been in practice throughout the entire Federal service 
since 1923.” 

This is precisely the construction which was placed upon 
Section 12 by the Supreme Court in the case of Hilton v. 
Sullivan, su/pra. 

The Court in that opinion, at page 1425, said the fol¬ 
lowing: 

“The Government interprets this proviso as a spe¬ 
cial withdrawal of the proviso-defined classes of veter¬ 
ans from the general terms of the first clause of 
Section 12 relating to ‘length of service.’ It views this 
proviso as the congressional creation of classes of vet¬ 
erans’ ‘preference employees’ who ‘shall,’ if they have 
tiie defined efficiency ratings, ‘be retained in prefer¬ 
ence to all other competing employees’ without regard 
to length of service as between veterans and nonveter¬ 
ans. liras, under the government’s interpretation, 
length of service would be given the ‘due effect’ re¬ 
quired by the first clause of Section 12 by its con¬ 
sideration in the determination of retention prefer¬ 
ences as between veteran and veteran and as between 
nonveteran and nonveteran. This interpretation of the 
proviso and the section, it is argued, would give mean¬ 
ing to all the language used in them, is plainly called 
for by the language, and harmonizes this portion of 
the Act with all its other parts and with the Act’s 
broad purposes. The interpretation is compelled, so 
the Government argues, by the Act’s legislative his¬ 
tory, particularly when the proviso and preceding 
clauses in the section are viewed in the light of a long 
series of prior congressional enactments and author¬ 
ized executive orders granting preferences in govern¬ 
ment employment to veterans and their close relatives. 
We agree with the Government that in the light of the 
foregoing factors no other interpretation of the perti¬ 
nent parts of the section can fairly be reached.” 


19 


It will be noted that the contention of the plaintiff Hil¬ 
ton, in Hilton v. Sullivan, supra, was that under Section 12 
of the Veterans Preference Act the preference right of the 
veteran was destroyed to the extent that if a non-veteran 
had longer retention credits he would, under the language 
of the statute, have a preference over and above the vet¬ 
eran preference eligibles. - The opinion of the Supreme 
Court clearly overrules this contention, and rules in effect 
that the retention credits are to be applied veteran against 
veteran. (P. 1425 of the opinion). The Court concludes 
that under Section 12, Veteran Preference eligibles had an 
absolute preference over nonveterans who were competing 
employees. The employees whom the Appellants attempted 
to keep and maintain in the positions and grades of the 
Appellees were “competing” employees of the Appellees. 
The Supreme Court in its opinion stated the contention 
of the Department of Justice at the time that the Hilton 
case was submitted to them. 

Let us compare some of the statements made in the 
Brief of the Eespondents in the Hilton v. Sullivan case 
before the Supreme Court with the contentions in these 
cases. Please also be informed that the Respondent’s 
brief in that case was also prepared by the Department 
of Justice, and signed by at least one of the attorneys who 
signed the brief in these appeals, H. G. Morison, Assistant 
Attorney General. 

On pages 32 and 33 of the Respondent’s brief in the 
Hilton case, the Department of Justice said: 

“The debates in Congress (90 Cong. Rec. 3502,3503, 
3505) and the public hearings before the Senate Com¬ 
mittee on Civil Service (Hearings before the Com¬ 
mittee on Civil Service, United States Senate, 78th 
Cong., 2nd sess., on S. 1762 and H. R. 4115, pp. 8, 27) 
give further evidence that it was the intention of Con¬ 
gress to continue in effect the substance of the stat¬ 
utes, and to give legislative status to the several execu¬ 
tive orders and regulations (see pp. 24-30, supra) 
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which accorded veterans’ preference in government 
employment. They clearly indicate that it was not 
the intention of Congress to deprive veterans of any 
of their then existing preferences, including the pref¬ 
erence in retention without regard to length of service 
for which the 1912 act had provided.” 

On page 35 of the Hilton brief they contended as fol¬ 
lows before the Supreme Court: 

“In the light of these sweeping assurances that 
the proposed Act was intended to codify existing vet¬ 
erans’ preferences and to subtract nothing there¬ 
from, we submit that there exists a clearly estab¬ 
lished legislative intent to continue to accord to vet¬ 
erans with efficiency rating of ‘good’ or better prefer¬ 
ence in retention over nonveterans irrespective of the 
latters’ length of service. 

3. The second proviso to Section 12 of the Act is 
an explicit command that in the event of a reduction 
in force there must be given to veterans with an effi¬ 
ciency rating of good or better an absolute retention 
preference over competing non-veterans, irrespective 
of length of service. 

It is in the setting afforded by the long continued 
policy of the Government to grant an absolute prefer¬ 
ence in retention to a veteran with an efficiency rating 
of ‘good’ or better, over a competing nonveteran, and 
the proclaimed policy of Congress in enacting the Vet¬ 
erans’ Preference Act to codify and expand but not to 
subtract from veterans’ preferences, that the second 
proviso to Section 12 must be applied. It reads: 

Provided further, That preference employees 
whose efficiency ratings are ‘good” or better 
shall be retained in preference to all other com¬ 
peting employees and that preference employees 
whose efficiency ratings are below ‘good’ shall be re¬ 
tained in preference to competing nonpreference em¬ 
ployees who have equal or lower efficiency ratings: 

This language is precise, and in many aspects re¬ 
sembles that employed in prior retention statutes and 
executive orders. It commands the retention of a 
veteran with a ‘good’ (or higher) efficiency rating in 
preference to all competing employees. Cr. Kirkman 
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v. MacMorland, et al., 71 F. Supp. 15, 20 (E. D. Pa.). 
In effect, this proviso is an affirmance of the Con¬ 
gressional policy first announced in Section 4 of the 
Act of August 23, 1912, supra, pp. 24-25, as imple¬ 
mented by Executive Orders 3567, 3801, and 4240, 
supra, pp. 25-28. The regulations of the Commission, 
correctly, we submit, have given this proviso the nor¬ 
mal interpretation that it withdraws from what might 
otherwise be the restrictive part of an act, the group 
or class named in the proviso. 

Petitioners entire argument is in essence an at¬ 
tempt to interpret ‘all other competing employees’ as 
meaning only those competing employees who have 
equal or less service than the preference eligible, and 
would read that language into the proviso. The short 
answer is that Congress did not see fit so to write the 
Act. Such an interpretation not only reads into the 
statute a qualification which is not warranted by its 
language but, in practical effect, would largely nullify 
the preference which the proviso was intended to 
effectuate. It fails to give the word ‘all’ its usual sig¬ 
nificance, which would normally comprehend compet¬ 
ing employees, irrespective of length of service; it 
would place preference eligibles who are not veterans 
themselves (e. g., widow of a veteran) and who thus 
have no military service to count toward length of 
service at a ruinous disadvantage; and it would limit 
the benefits which the Act confers on a veteran to a 
slight weighting of his efficiency rating. We submit 
that petitioner’s construction of the proviso does vio¬ 
lence to its plain language and the legislative intent. 
It should be rejected.” 

Let us examine what the Department of Justice Attor¬ 
neys said in the Hilton brief in the Supreme Court rela¬ 
tive to Section 12. 

“Petitioner seeks a result which, in the case of a 
competing veteran and nonveteran with identical ten¬ 
ure and efficiency rating, would determine the issue of 
retention in favor of the nonveteran because of greater 
length of service. Under such a view, military prefer¬ 
ence would be an operative factor in determining the 
issue of retention only in the case where the veteran’s 



22 


length of service was identical with that of the non¬ 
veteran’s. We submit that, had Congress intended 
any such drastic change in existing law, it would have 
made its design patent and would not have left it to 
the inferences and intimidations which petitioner pur¬ 
ports to find in the Act. 

It is clear, however, from the legislative history of 
the Act, that Congress considered the incorporation 
into Section 12 of such a provision and rejected it. 
Section 12 of H. R. 882, 78th Cong., 1st sess., the bill 
under consideration immediately prior to H. R. 4115, 
provided for the limited type of retention preference 
tor which petitioner contends. It reads as follows: 

SECTION 12. In any reduction in personnel in 
any civilian service of any Federal agency employees 
within each classification to be reduced shall be 
released in the inverse order of the length of their 
total service: Provided, That the length of time 
spent in active service in the armed forces of the 
United States of each such employee shall be cred¬ 
ited in computing total length of service. • • • 

In the successor bill, H. R. 4115, this section was 
deleted and the present language of Section 12 was 
substituted. It was explained to the Civil Service 
Committee of the Senate, which had the bill under 
consideration during the course of the public hear¬ 
ings, that this change would require the discharge of 
nonveteran career workers with many years service 
in preference to veterans with as little as one year in 
government employ. Hearings before the Committee 
on Civil Service, United States Senate, supra, pp. 
33-34. Notwithstanding this explanation. Section 12 of 
the bill was enacted, without change.” 

-Compare the foregoing arguments of the Department 
of Justice Attorneys in the Hilton case with the argu¬ 
ments made in the cases here on appeal 

For instance, while the brief in the Hilton case contends 
that the veterans with a good or better efficiency rating 
have an absolute preference, we find this statement on page 
11 of the brief “that the only limitation on the authority 
to demote veterans under the Veterans Preference Act of 
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1944 are those set forth in Section 14 which permits demo¬ 
tion for canse. This statement makes no reference to, and 
completely ignores, the language of the 1912 statute, and 
Section 12 of the Veterans Preference Act which relates 
to reductions in force and grants to veterans preference 
eligibles an absolute right of retention over all competing 
employees. Counsel for the Appellants attempts to draw 
a thin line of distinction between “reduction” and “demo¬ 
tion”, but no such distinction is in the Act, and there is 
an absolute prohibition against reducing the Veterans Pref¬ 
erence Eligibles in rank, grade and salary due to a reduc¬ 
tion in the force of any department, agency or bureau, and 
this embraces the Philadelphia Naval Shipyard. The brief 
filed in these cases does a complete “about face” of any 
contentions made to the Supreme Court in the Hilton case. 
In plain words, the argument made to the Supreme Court 
and to this Honorable Court in these cases cannot be recon¬ 
ciled. In the Hilton brief they contend that veterans pref¬ 
erence eligibles such as these Appellants have an absolute 
right of retention in rank and grade, and salary, and in 
these cases they insist that the Appellants have no such 
right, but that they may be reduced in rank, grade and 
salary under Section 14 of the Act of June 27,1944. 

This Court is not concerned, as the Supreme Court said, 
with the policy of the Veterans Preference Acts. It is not 
for this Court to legislate on the subject matter but to 
interpret the laws of Congress as they were intended to 
apply. Congress enacted the Veterans Preference Act of 
June 27, 1944 knowing fully well that there might be in¬ 
stances when employees with Veterans Preference would 
be able to replace government employees with longer re¬ 
tention credits or of longer service with the government. 
Congress intended to give the man and woman who served 
his country in the armed forces, and certain widows, an 
absolute preference right in employment, and if that pref¬ 
erence so accorded was to be subject to the whims and 
caprice of government officials, as the Appellants here con- 
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tend, then there is no veterans preference. In other words, 
if the preference rights of these Appellants must rest not 
upon the provisions of the statutes and the Executive 
Orders, but upon the findings and conclusions of Adminis¬ 
trative officials under Section 14 of the Act of June 27,1944, 
then it is the Administrative officials who determine 
whether there is a preference in employment to be granted 
and not the Acts and Executive Orders which are control¬ 
ling. Congress learned its lesson in this respect when Ad¬ 
ministrative officials disregarded the provisions of the 1876 
statute, and so the 1912 statute granting an absolute pref¬ 
erence was written into law and this was as Mr. Justice 
Black said, “an absolute command that no honorably dis¬ 
charged soldier or sailor shall be discharged, or reduced in 
rank, grade and salary.” 

In the Hilton brief, counsel for the Appellants here cited 
with approval on page 36, the case of Kirkmcm v. MacMor- 
land et al, 71 Fed. Supp. 15, 20. In that case the plaintiff 
who was not a veteran brought a suit against Brig. General 
MacMorland and others in charge of the Frankford Ar¬ 
senal located in Philadelphia. The suit was filed in the 
United States District Court for the Eastern District of 
Pennsylvania, and plaintiff asked for a preliminary man¬ 
datory injunction requiring the defendants to restore him 
to a position in the Frankford Arsenal. The plaintiff had 
been discharged from his employment and Veterans Pref- 
erance eligibles had been retained. 

The Court in determining the issues against the plaintiff 
through Judge Bard said: 

“Section 2 of the Veterans’ Preference Act of 1944 
provides: “In certification for appointment, in ap¬ 
pointment, in reinstatement, in reemployment, and in 
retention in civilian positions in all establishments, 
agencies, bureaus, administrations, projects, and de¬ 
partments of the Government, permanent or tempo¬ 
rary, and in either (a) the classified civil service; (b) 
the unclassified civil service; • • • • preference shall 
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be given to • • • those ex-servicemen and women 
who have served on active duty in any branch of the 
armed forces of die United States, during any war, 
or in any campaign or expedition (for which a cam¬ 
paign badge has been authorized), and have been sepa¬ 
rated therefrom under honorable conditions.” 

The problem to be determined first, then, in the in¬ 
stant case is one of reinstatement or reemployment; 
and the immediate question is, to what measure of 
preference is the veteran with permanent civil serv¬ 
ice status entitled, in competing for reinstatement or 
re-employment with a non-veteran who, like the vet¬ 
eran, had formerly held the job which both are seek¬ 
ing, and who had previously been furloughed or sepa¬ 
rated therefrom because of a reduction in force? The 
Veterans’ Preference Act neither delineates nor quali¬ 
fies the veteran’s right of reinstatement or reemploy¬ 
ment in this exact situation, nor does the legislative 
history of the Act furnish any assistance in answer¬ 
ing this exact question. 

The point which the plaintiff raises is that the vet¬ 
erans in the instant case who were reinstated should 
not have been entitled to preference over the non-vet¬ 
eran who had greater length of service. However, I 
can find no support for this contention, either directly 
or by implication, from the other provisions of the 
Veterans’ Preference Act. On the contrary, I think 
that the other provisions of the Act, considered sep¬ 
arately and also as a whole, compel a conclusion di¬ 
rectly contrary to that which the plaintiff suggests. 

Nowhere in the sections of the Act which deal with 
certification for appointment, appointment, or, in par¬ 
ticular, retention, do 1 find any provision whereby the 
veteran’s right to preference may be defeated by rea¬ 
son of a competitor’s possessing greater length of 
service. I mention “retention” particularly, because 
it seems to me that the plaintiff’s theory in the instant 
case presents a factual situation which is the converse 
of the “retention” factual situation. In the “reten¬ 
tion” situation, the problem is, who, from among those 
employed, will lose his job; and in the instant case, the 
problem presented by the plaintiff’s argument is, who, 
from among those unemployed, was entitled to get his 
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job back again. I think that it may be logically argued 
that the same consideration should apply in both in¬ 
stances. On the question of “retention”, I think that 
it is clear under Section 12 of the Veterans’ Preference 
Act, supra, and indeed the plaintiff concedes, that the 
veteran with permanent civil service status is entitled 
to preference over all others, regardless of compara¬ 
tive lengths of service. 

My conclusion, then, is that, under the Veterans’ 
Preference Act, the 82 veterans in the instant case 
were legally restored to employment as machinists in 
Labor Group 19 at the Frankford Arsenal between 
November 5, 1945 and September 13,1946; and it fol¬ 
lows that the plaintiff was properly required to com¬ 
pete with these 82 veterans for retention on September 
13, 1946, when the reduction in force was effected, 
which reduction resulted in the plaintiff’s being placed 
on involuntary furlough. 

Conclusions of Law 

1. This Court has jurisdiction of the subject mat¬ 
ter and the parties to this action. 

(2) 2. Under the Selective Training and Service 
Act of 1940, a veteran with permanent civil service 
status is not entitled to preference in reinstatement or 
reemployment over a competing non-veteran with per¬ 
manent civil service status and greater length of serv¬ 
ice. 

(3) 3. Under the Veterans’ Preference Act of 1944, 
a veteran with permanent civil service status is entitled 
to preference in reinstatement or reemployment, over 
a competing non-veteran with greater length of service. 

4. The plaintiff’s motion for a permanent injunc¬ 
tion is denied.” 

The United States District Court for the Eastern Dis¬ 
trict of Pennsylvania has followed Judge Bard’s opinion in 
several cases, to wit: 

In the case of Hopkins, et al . v. Wallin et al . (now pend¬ 
ing on appeal before the Third Circuit) Judge Welch is¬ 
sued a preliminary mandatory injunction ordering the 
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restoration of some 23 supervisors in the Philadelphia 
Naval Shipyard under facts similar as in these cases. 

In the case of Schweizer v. Wallin, et al., Judge Welch 
ordered the restoration of the plaintiff to a supervisor in 
the Philadelphia Naval Shipyard. 

In the case of Callahan v. Wallin, et al., Judge Bard or¬ 
dered the restoration of the plaintiff to the position of 
Leadingman Painter in the Philadelphia Naval Shipyard. 

All of the last three cases cited are directly in point and 
when Mr. Justice Morris sustained the motion of the Ap¬ 
pellees for a summary judgment, he simply followed the 
rulings of the Eastern District of Pennsylvania in the 
above cases, as well as the decision of the Supreme Court 
in Hilton v. Sullivan, supra. In fact, in the case of Kirk- 
man v. MacMorland, supra, the Department of Justice At¬ 
torneys defending the action made the same contention as 
the Appellees make in these cases, a position which is abso¬ 
lutely contrary to the legal position now taken by the Attor¬ 
neys of the Department of Justice. 

The rights of these Appellees prior to June 27,1944 were 
fully protected by Section 18 of the Veterans Preference 
Act of June 27,1944. This clause provided as follows: 

“Section 867. Repeal of inconsistent laws; saving 
clause 

All acts and parts of Acts inconsistent with the pro¬ 
visions hereof are hereby modified to conform here¬ 
with, and this chapter shall not be construed to take 
away from any preference eligible any rights hereto¬ 
fore granted to, or possessed by, him under any exist¬ 
ing law, Executive order, civil-service rule or regula¬ 
tion, of any department of the Government or officer 
thereof. June 27, 1944, c. 287, Sec. 18, 58 Stat. 391.” 

The Appellees contend that the language of this section 
authoritatively approved all prior Acts, and Executive Or¬ 
ders. This contention is clearly shown by statements on 
the floor of the House of Representatives at the time that 
bill was passed in the House. Congressman Rees of Kan- 
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sas, then ranking minority member of the House Civil Serv¬ 
ice Committee, and Chairman of that Committee during the 
following 80th Congress made the following statement: 

“Mr. Speaker, the bill under consideration, H. R. 
4115, and known as the veterans’ preference bill con¬ 
tinues the law and Executive orders that have been in 
effect for a number of years providing for veterans’ 
preference in governmental employment. This bill 
also provides additional features that are of special 
interest to World War veterans, their wives, and de¬ 
pendents. This legislation includes for the first time, 
husbands and widowers of service-connected disabled 
ex-service women.” 

The matter was also covered in the report of the House 
Civil Service Committee (Report No. 1289, 78th Cong.) as 
follows: 

“Section 2 defines the groups or classes of veterans 
to whom preference is to be granted. It will be noted 
that this includes for the first time husbands and wido¬ 
wers of service-connected disabled ex-service women. 
It also eliminates from future preference so-called 
peacetime veterans, but in section 18 there is specific 
provision that the act is not to be construed as taking 
away from any preference eligible any rights hereto¬ 
fore granted to, or possessed by, him under any exist¬ 
ing law, Executive order, civil-service rule or regula¬ 
tion, of any department of the Government or officer 
thereof.” 

From the foregoing the conclusion must be reached that 
all rights and privileges accorded under prior statutes, and 
Executive Orders were preserved. The Act contains no 
repealing clause. 

The reductions of the Appellees in rank, grade and salary 
was clearly in violation of the statutes and Executive Or¬ 
ders of the President of the United States, and the Court 
below had ample authority to enter a summary judgment in 
favor of the Appellees. 
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Point n. 

Under this point, the Appellants raise the question that 
the Court below did not have jurisdiction because the 
Appellees failed to exhaust their administrative remedies. 
No motion was made to dismiss either action because the 
Appellees had not exhausted any administrative remedies 
that they might have had in the matter. The motion for 
summary judgment was not based upon a jurisdictional 
defect but rather upon the ground that there were no 
genuine issues as to any material facts and that the de¬ 
fendants were entitled to judgment as a matter of law 
(J. A. 45-46). 

In fact, when the motion was argued before Mr. Justice 
Morris, counsel for the Appellants advised the court that 
no jurisdictional question was involved. 

The Court below had jurisdiction of the parties and of 
the subject matter of the litigation. The failure to raise 
jurisdiction on ,the grounds that the administrative reme¬ 
dies were not exhausted was waived by the Appellants. 

United States v. Edwards, 23 Fed. 2d 477, 8th CCA. 

Shavll v. United States, 161 Fed. 2d 891, 82 U. S. App. 
D. C. 174. 

Moreover, there was no necessity for the exhaustion of 
administrative remedies. Where public officials, such as 
these Appellants, are charged by law with the perform¬ 
ance of a duty, and they violate such laws or have failed to 
perform them in the manner directed by law, equity will 
require the administrative officials to perform their duties 
even though there be a right of further appeal. This is 
based upon the assumption that any administrative board 
to which an appeal might be made would in the end be re¬ 
quired to do the very thing which the law itself requires the 
public official to do, and any appeal would be a futile thing. 

In these cases, if the rights and privileges of the Appel¬ 
lees are fixed and determined by the statutes and Execu- 
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tive Orders, then the act of reducing the Appellees in rank, 
grade and salary was a direct violation of law. The Appel¬ 
lants conld have been restrained from so acting, or by 
mandatory injunction could have been compelled to per¬ 
form the duties defined by the statutes. This is one of the 
exceptions to the general rule that administrative remedies 
must be exhausted. 

Work, Sec. of Interior v. Louisiana, 269 U. S. 250, 
70 L. Ed. 259. 

Colorado v. Toll, 268 U. S. 228, 69 L. Ed. 927. 

Roberts v. United States, 176 TJ. S. 221, 229, 231, 44 
L. Ed. 443. 

Waite v. Macy, 246 TJ. S. 606,62 L. Ed. 893. 

Miguel v. McCarl, 291 TJ. S. 442,78 L. Ed. 901. 

Farley v. United States, supra. 

Dunlap v. Blade, 128 U. S. 40, 48,32 L. Ed. 354. 

Wilbur v. United States, 281 TJ. S. 206, 218, 222, 74 
L. Ed. 809. 

United States v. Wilbur, 283 TJ. S. 414, 75 L. Ed. 
1148. 

Hammond v. Hull, 131 F. (2d) 23 (App. D. C.). 

Noce v. HiU, 76 F. (2d) 198 (9th C. C. A.). 

Ferris v. Wilbur, 27 F. (2d) 262, 264, (4th C. C. A.). 

Breiner v. Wallin, Civil Action No. 7684, Eastern 
District of Pennsylvania. 

But this matter has now been decided by the United States 
Coutt of Appeals for the First Circuit in the case of Wettre 
et al. v. Hague et al., 168 Fed. 2d, 825. In that case, identi¬ 
cal with the facts in these cases, the District Court dis¬ 
missed the complaint because the plaintiffs had failed to 
exhaust their administrative remedies. Upon appeal the 
Court of Appeals for the First Circuit said: 

(1) When this case was tried below, and even when 
it was argued before us on appeal, it was an open ques¬ 
tion whether the Veterans’ Preference Act of 1944 nar¬ 
rowed, or whether it left unaffected, the long-existing 
broad scope of the preferences given to veterans by the 
proviso of Section 4 of the Act of 1912, supra, which 
reads: 
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“Provided, That in the event of reductions being 
made in the force in any of the executive departments 
no honorably discharged soldier or sailor whose record 
in said department is rated good shall be discharged or 
dropped or reduced in rank or salary.” 

Now, however, this question has been put at rest. 
The very recent decision of the Supreme Court of the 
United States in Hilton v. Sullivan, 68 S. Ct. 1020, 
1026, authoritatively establishes that Congress in the 
Veterans’ Preference Act of 1944 did not intend to re¬ 
strict, limit or narrow the scope of the benefits con¬ 
ferred upon veterans by earlier legislation, but instead 
intended to enlarge the preference in government em¬ 
ployment they already enjoyed. And in the Hilton 
case the Supreme Court said that there was nothing 
ambiguous about the language of the 1912 proviso 
quoted above and that “It was an absolute command 
that no governmental department should discharge, 
drop, or reduce in rank any honorably discharged vet¬ 
eran government employee with a rating of ‘good’. 
Length of service in no way qualified the preference 
given the veteran.” 

(2,3) We are not concerned here with the full scope 
of the preference given to veterans by the statute as 
thus interpreted — whether it means that veterans 
with a rating of “good” have to be retained on the 
government’s payroll even though there may be no 
work remaining for them to do (see Longfellow v. Gud~ 
ger, 57 App. D. C. 50, 16 F. 2d 653, 656), or whether 
veterans with that rating cannot be reduced from su¬ 
pervisory rank even though there may be no employees 
left for them to supervise. These are questions for 
consideration when they arise. The complaint as we 
read it alleges only that the plaintiffs, being veterans 
with a rating of “good”, are about to be demoted from 
given supervisory positions while non-veterans, pre¬ 
sumably with greater seniority, are being retained in 
those positions. Since this clearly alleges a violation 
of the plaintiffs’ legal rights under the applicable 
statute $s it is now construed, there is no longer any 
occasion for the requirement that they exhaust what¬ 
ever administrative remedies they may have before 
seeking to vindicate their rights in court, for, as the 
Supreme Court said in Order of Railway Conductors 
of America v. Pitney, 326 U. S. 561, 566, 66 S. Ct 322, 
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324, 90 L. Ed. 318, “Of course, where the statute is so 
obviously violated that ‘a sacrifice or obliteration of a 
right which Congress • • • created’ to protect the 
interest of individuals or the public is clearly shown, a 
court of equity could, in a proper case, intervene. 
Texas & N. 0. B. Co. v. Brotherhood of B. & 8. S. 
Clerks, 281 U. S. 548, 50 S. Ct. 427, 74 L. Ed. 1034; 
Virginian B. Co. v. System Federation, 300 U. S. 515, 
57 S. Ct. 592, 81 L. Ed. 789.” 

Thus in view of the decision in the Hilton case, the 
judgment appealed from must be set aside and the 
case remanded for rulings on the other grounds ad¬ 
vanced by the defendants in support of their motion to 
dismiss, if they care to press them in view of the de¬ 
cision in Williams v. Fanning, 332 U. S. 490, 68 S. Ct 
188, decided after the case at bar was decided by the 
court below, and, if that Court finds it appropriate, for 
determination on the merits. 

The judgment of the District Court is vacated and 
the case is remanded to that court for further proceed¬ 
ings consistent with this opinion. 

Furthermore, the Appellees had rights under the 1912 
statute and there was no administrative appeal from a de¬ 
cision made under this statute or the Executive Orders in 
force prior to June 27, 1944, and the rule of law is that 
where no such administrative review lies that Court action 
may lie immediately. This has been decided by the Su¬ 
preme Court of the United States in the case of Steele v. 
Louisville & Nashville Bailrodd Company, 323 U. S. 192,89 
L. Ed. 173. In that case, a railroad employee brought suit 
to enforce certain rights. The statute gave him no right 
of an appeal to any administrative agency. The Supreme 
Court held that such an action could be maintained. 

Moreover, any appeal taken would have been futile. The 
Appeal Board would be bound by existing statutes and 
Executive orders. The law does not require one to do a 
futile thing. 

Montana National Bank of Billings v. Yellowstone 
County, 276 U. S. 499,72 L. Ed. 673. 

Waite v. Macy, supra. 
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Point m. 

Under Point m, the Appellants raise the question that 
the suit brought by the Appellees is an action against the 
United States, and that the United States has not consented 
to be sued. 

The point is hardly worthy of comment. The suit is not 
against the United States but against certain officials of the 
United States to compel them to perform administrative 
duties prescribed by law. In other words, to compel the 
Appellants, who have violated the law, to perform their 
duties in which they have no discretion. The statutes and 
the Executive Orders grant an absolute preference to the 
Appellees in their positions and grades under the undis¬ 
puted facts and no discretion is vested in the officials. 

That the right to maintain this suit is dear from the 
very fact that the Supreme Court took jurisdiction in the 
case of HiUon v. Sullivan, supra. 

None of the cases cited by the Appellants in their brief 
are in point. 

Public officials may be compelled to perform purely min- 
isterial duties, and such suits are not actions against the 
United States. 

Farley v. United States, supra. 

Miguel v. McCarl/2Sl U. S. 442. 

United States v. Hines, 105 Fed. 2d 85,70 App. D. C. 

206. 

Smith v. Jackson, 246 U. S. 388, 62 L. Ed. 788. 

Mitchell v. Cohen, 333 U. S. 411, 68 S. Ct. 518. 

Borah v. Biddle, 141 Fed. 2d 278, 78 U. S. App. D. C. 

374. 

The cases cited by the Appellants such as Levine v. Far¬ 
ley, 70 App. D. C. 381, 107 Fed. 2d 186, involve questions 
of discretion, and the attempted review of evidence relating 
to cause for removal The Appellees concede that in the 
absence of arbitrary or capricious action in that type of 
! case, no court review is permissible under the authorities. 


In’iftat case, this Court, speaking through Chief Justice 
Gftoner, ss&tY 

* ’Jj i *' v 

• “Unless, therefore, an examination of the record shows 
(a)*that the action of the Postmaster General was clearly a 
violplion of law • • • we must affirm the action of the 
lower Court.” 

The crux of the Appellees’ cases, is that the action taken 
by the Appellants was in direct violation of plain statutory 
provisions and Executive Orders. 

This Court has full power and authority to compel public 
officials to perform ministerial duties or restrain such pub¬ 
lic officials from violating mandatory statutes. 

The Appellants raise the question of whether the reduc¬ 
tions in rank, grade and salary arose from a reduction in 
the force of the Philadelphia Naval Shipyard. The number 
of employees in the Philadelphia Naval Shipyard were re¬ 
duced from approximately 44,000 to some 9,000 at the time 
that the Appellants were reduced in rank, grade and salary. 
They are permanent civil service employees with veterans 
preference and the reduction in the force of the Philadel¬ 
phia Naval Shipyard from 44,000 employees to approxi¬ 
mately 9,000 certainly was a reduction in force as contem¬ 
plated by the statutes and Executive Orders. 

CONCLUSION 

The judgments entered in favor of the Appellees are 
based upon undisputed facts, and the law applicable there¬ 
to, and these judgments should be affirmed. 

Respectfully submitted, 

Claude L. Dawson, 

91715th Street, N. W., . . 

Washington, D. C. 


Attorney for the Appellees , 












